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EDITORS’ NOTES. 


WE begin the publication of a dis- 
tinctive law journal fora small State 
not without hesitation. The times, 
generally speaking, are not propitious, 


nor can we reasonably expect that the | 


necessurily limited circulation of such 


a periodical in New Jersey will, now or | 


hereafter, yield to its publishers more 


than a scanty remuneration for their 


pains. Butif our State is a small part 
of the nation, she has a judiciary known 
and honored abroad, and at her Bar 
are practising men whose legal acumen 
is not one whit behind that of leading 
lawyers in other States of the Union. 
Our laws are good and their execution 
proverbial,thanks to our Bench and Bar. 

But it yet remains that a good jour- 
nal of some character fairly represent 
our laws and their construction, and em- 
body in its pages the ripest sugges- 
tions for improvement from our most 
experienced practitioners, not only to 
insure a continuance of this firm and 
wise regeme, but to promote a bet- 
ter one. As ahelp to a higher appre- 
ciation of our wise statutes and pure 
judiciary, an omniwm gatherum of the 
best thoughts for an improvementofour 
State government, and a bond to draw 
the members of the Bar together in a 
closer union, this Law Journat may be 





found to be as useful as it will be in 
the mere dissemination.of intelligence 
concerning the Courts, and their de- 
cisions. For we start out with no de- 
sign to make this JourNAL a mere rec- 


| ord of the opinions of the Bench. Good 


as they are, they will not alone help 
along the cause of still better legisla- 
tion, and still firmer, wiser, execution 
of the statutes, which every true citi- 
zen and honest lawyer must desire to 
seeadvanced. We shallinvite—and we 
do hereby cordially, earnestly invite— 
contributions from all members of the 
Bar who have any good seed-thoughta 
to convey concerning the legal interests 
of our State. Give us terse, clear, hon- 
est suggestions, and as often as you 
can, dear brethren, and we shall be 
happy to give youa hearing. Remem- 
ber this is your organ and not ours. 





Tue Journat, as most of those who 
will see it may know, is the outgrowth 
of the “ Law Supplement” of Zhe Som- 
erset Gazette, and was originated as 
a weekly, June Ist, 1877, but it 
has been found too unhandy in shape 
to be longer continued with advantage 
to the publishers or the profession. . In 
this new form as a monthly periodi- 
cal, we shall endeavor to give in as 


- 








brief a compass as possible just what 
the Bar of this State have declared to 
us they desire, and which, we trust, 
may interest not a few members of the 
profession outside, who care to 
what is being decided by our judiciary. 

We shall give, first, attention to the 
decisions of our higher courts, printing 
not full opinions, unless in rare cases, 
-but a fair abstract from them. This 
will include the opinions of Judge 
Nixon in the U.S. District Court and the 
oral decisions of the Vice-Chancellor, 
in causes of moment. We shall, sec- 
ondly, make ita pointto obtain and 
publish in each issue important oral de- 
cisions given by our learned jurist, 
Judge David A. Depue, in the Essex 
Circuit. 


know 


As there are constantly aris- 
ing in this Circuit cases and matters of 
practice which appear not to arise with 
any frequency elsewhere in the State— 
a fact owing, doubtless, to the large 
practice at that partieular Circuit—the 
profession have expressed to us a de- 
sire to secure these unrecorded opin 
ions, and this desire we have arranged 
to meet. Legal correspondents in 
every county will also gather and for- 
ward to us opinions of similar moment 
delivered at other Circuits by the other 
equally learned members of the Su- 
preme Court. Important Orphans’ 
Court and Oyer and Terminer cases 
will also be reported. Articles upon 
vill 


be prepared expressly for these pages 


subjects of interest to lawyers 


by our editorial contributors and oth 
ers. These will appear as editorial 
Per- 


news 


notes and as contributed articles. 
sonals and miscellaneous court 
To 


extent the leading decisions of other 


will likewise find a place. what 
States may be digested, is a question 
upon which opinions will probably vary. 
The experiment we make in that direc- 
tion in this number is, therefore, only 
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to be considered as a basis from which 
to ascertain what the Bar desire; and we 
shall be obliged to any of our readers 
who may indicate their views on this 
point between the receipt of this issue 
and the publication of the February 
number. 

Now, legal brethren, it is yours to 
say if this honest attempt to do you a 
service shall be rewarded with success. 





Nov infrequently—we hope itis rare, 
however, in this State—cases come to 
light in which jurymen so far disre- 
gard their oaths as to decide a cause by 
lot. The general opinion among law- 
yers is, of course, that a verdict thus 
found cannot stand. But there seem 
to be instances in which the cireum- 
stances are such that a lot cast will not 
impair the validity of the verdict, as in 
the case decided recently by the Court 
of Appeals of Texas. In Leverett v. 
The State, it was held that the fact that 
a jury arrived at their verdict by lot 
will not render such verdict void, or 
entitle the party against whom such 
verdict was found toa new trial, if it 
should not be made to appear that the 
jury bound themselves to abide by such 
verdict before casting lots ; if the jury 
agreed to the verdict after it had thus 
been arrived at, it is sufficient. In 
commenting upon this case the Central 
Law Journal, of St. Louis, refers to 
other instances and dicta in point, viz: 
Thompson's case, 8 Gratt. 637 ; 2 Gra. 
and Wat. on New Trials, 580; Dana v. 
Tucker, 4 Johns. R. 487; Harvey v. 
Jones, 3 Hump. 157; Burke v. Burnett, 
same; Dorr v. Fenno, 12 Pick. 521; 
Dunn v. Hall, 8 Black. 32; Coperthwaite 
vy. Jones, Dallas, 55; 2 Harrington, 
387 ; Grinnell v. Phillips, 1 Mass. 530; 
Heath v. Conway, 1 Bibb. 398. : 

In this State the matter was consid- 
ered in Kennedy v. Kennedy, 3 Harr., 
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450, in which three separate opinions 
were read. The precise point in ques- 
tion was not as to the validity of a ver- 
dict by lot, but whether certain evi- 
dence should be received to prove that 
the verdict was thus found. All the 
Judges, however, seemed to be agreed 
that a verdict arrived at by lottery 
would be unlawful ; and they made no 
distinctions, perhaps because there was 
no occasion from the circumstances. 
Authorities in point referred to by them 
were, Bunbury’s R. 51; Barnes’ Notes, 
441; 15 J. R. 87,1 Cowen 238; 10 
Wendall 595; Strange 642. The latter 
authority says: “Verdicts obtained by 
marking, orin any way by lot, will be 


set aside, even if in the opinion of the 


Court it should be right in itself.” 


Hampron v. Codington, the first Chan- 
cery case reported in this number, 
brings up a new question of practice, 
which has not, wé believe, been decided 
in any state in the Union; at least the 
counsel and the learned Chancellor re- 
fer to no other anthorities, and we have 
not been able to find any. The ques- 
tion is as to whether Rule I in Chan- 
cery, which says that ‘ every bill shall 
be signed by counsel before it is filed,” 
does not require each counsel—in case 
there are more than one—to sign his 


name separately, instead of permitting. 


one member to sign the name of a law 
firm. Had the decision been other 
than it is, it would have startled the 
profession in this state very greatly, as 
nearly half our lawyers are members 
of firms, and the partnership names 
are always affixed to their paptrs as at- 
torneys or counsellors. 


A decision will be found noted in 
our “Abstract of Recent Important De- 
cisions” in which the Supreme Court 
of Pennsylvania has for the first time, 
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passed upon the validity of a will writ- 
ten in lead pencil. In that state, as in 
New Jersey, the statute prescribes that 
every will shall be in writing. In 21 
P. F. Smith, 454, Williams, J., simply 
said, “‘ whether valid or not, no will 
should be written or signed with a lead 
pencil, on account of the facility with 
which the writing may be altered or 
effaced ;’ but did not decide the point 
in question. Butler, J., of Chester 
Co., Penn., has also held that a_ will 
written on a slate was not valid. 
Reed v. Woodward, 32 Leg. In. 337. 
But in this case of Myers v. Vander- 
bilt, Mercer, J., gives a full opinion ; 
and whether it is correct law or not it 
is worth the careful attention of the 
profession. 

Ture will be found reported in this 
issue two cases involving the discharge 
of sureties, and yet quite different. The 
one .* the United States v. Wright, be- 
ing the first case given infra, and the 
other being one tried before Judge De- 
pue. Both causes involve some interest- 
ing questions. The following authorities 
in this State will be found to bear upon 
the cause before Judge Depue, although 
none of them present the question 
whether the acceptance of collateral 
security attended by the circumstances 
set forth in the latter case, would have 
the effect decided by the learned Essex 
judge: Grover v. Hoppock, 2 Dutch. 
191 ; Pintard v. Davis, 1 Zab. 632 ; Bell 
v. Martin, 3 Harr. 167; Paulin v. Raign, 
3 Dutch. 503; Irick v. Black, 2 C. E. 
Green, 190; Manning v. Shotwell, 2 
South. 675 ; Morris Canal v. Van Vorst, 
1 Zab. 100; Solomon ads. Gregory, 4 
Harr. 112; Atwater v. Underhill, 7 C. 
E. Green 599. 


In some States lawyers are now re- 


quired tp procure an annual license, 
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for which they pay the State a speci- 
fied sum, before they can practice their 


profession. It is so, we think, in Mis- 
souri. In Georgia such is the law, and 


its constitutionality was recently tested. 
The case will be found in 53 Ga. 510, 
being that of McCaskell v. The State. 
The defendant was indicted for viola- 
ting the statue, and demurred on the 
ground that the law requiring such li- 
cense impaired the contract made with 
him by the State when he was admit- 


| ted to practice, and thus violated both 
| the State and Federal Constitution. 
| The demurrer was overruled by the 
| Supreme Court. As to the rights of 
the State to tax particular callings, not 
excepting the legal profession, see State 
v. Cassidy, 21 Am. Rep. 765; Ould v. 
City of Richmond, 14 Am. Rep. 139; 
Pierce v. Boston, 3 Mete. 520; Shaw 
v. Peckett, 26 Vt. 482; Harrison v. Wil- 


| 
| lis, 19 Am. Rep. 604. 
{ 


U.S. DISTRICT COURT FOR NEW JERSEY. 


Hon. 


POSTMASTER’S BOND. 


United States v. Wright. 
{Filea Nov. 18, 1877.] 


Mere indulgence or forbearance on the part of 
the U. 8. Government toward a postmaster, 
whose accounts are confused and who is in 
default to the government, for an indefinite 
time, in the absence of fraud, will not dis- 
charge his sureties from their obligations on 
his bond. 

Although, in such case, there is laches on the 
part of the government in disclosing the de- 
faleations of a postmaster, or in his contin- 
uance in office after the discovery of his un- 


faithfulness, his sureties will not be released | 


on account of his subsequent misconduct. 


The possession of the office of the postmaster | 
by a special agent of the department for one | 


day, while adjusting the accounts, does not 

release the sureties from all subsequent lia- 

bility under £3836 of the Rev. Stati. That 
section applies only to cases where the office 

is vacant. * 

An action of debt upon a postmas- 
ter’s bond, to recover from the sureties 
the amount due the government upon 
the defaleation of the principal. Par- 
ties waived a jury and submitted a 


statement of facts,upon which the Court | 


was to find a verdict for the plaintiff or 


JOHN T. 


NIXON, JUDGE. 


| defendants according to the law in the 
| case. The facts agreed to were sub- 
| stantially and in brief these: Mr. Wright 
| was appointed postmaster of Princeton 
March 1870, and duly executed an offi- 
cial bond, with Messrs. Duryea, Cum- 
ming, Jewell and Bailey as sureties, 


upon which bond tais suit is brought ; 
that before July, 1872, Wright’s ac- 
counts became confused, and the post- 


office department found, on investiga- 
tion, that he was $400 in arrears ; that 
this sum Wright made good ; that about 
July, 1872, he was found again to be in 
arrears more than before, and again he 
settled it: that in November, 1872, he 
was $800 in arrears again ; that then he 
claimed to have been robbed in Phila- 
delphia, but made up the deficiency ; 
that in January, 1873, another post- 
master was appointed, but Wright con- 
tinued to hold his position until March, 
' 1873 ; thatin settling Wright's accounts 
during the period between his appoint- 
ment and the termination of his office, 
he was found a defaulter in $1100, for 
which deficiency this suit is brought. 
' The sureties had not been notified of 
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these previous defalcations nor of the 
several investigagions of the P. O. de- 
partment. , 
Mr. A. Q. Keasbey for the plaintiff ; 
Mr. E. 7. Green for the defendant. 


Nrxoy, J.: 1. The first ground ta- 
ken by the counsel of the defendants 
to bar the right of recovery is that 
the extention of time for paying over 
moneys due and owing to the United 
States granted to the postmaster by 
the special agent and without notice to 
the sureties, discharges them. It is a 
sufficient reply to this to say that the 
statement of facts agreed upon by the 
parties furnishes no support to the pro- 
position that any exténsion of time for 
payment was granted. On the contrary 
there seems to have been a commenda- 
ble vigilance on the part of the govern- 
ment officers in investigating the ac- 
counts of the principal, and in compel- 
ling him to pay promptly all sums due 
to the department. There was neither 
indulgence nor forbearance ; although 
if there had been it will hardly be con- 
tended that mere indulgence or for- 
bearance for an indefinite time, in the 
absence of fraud, would have dischar- 
ged the sureties from their contract. 
Locke v. The U. S., 3 Mass. 446; The 
U.S. v. Kirkpatrick, 9 Wh. 720; The 
U. S.v. Van Zandt, 11 Wheat. 184; 
The U. S. v. Simpson, 13 Penn R. 437. 
R. R. Co. v. Schaeffer, 8 Am. L. J., 110 
(N. 8.) 

2. The second ground is that the act 
of the United States in continuing 
Wright in office after he was known to 
the officers of the government to be a 
defaulter was a frand upon the rights 
of the sureties and discharged them 
from allliability. This ground assumes 
that it was the right of the sureties to 
be notified by the government as soon 
as any confusion or difficulties arose in 
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regard to the accounts of the principal, 
and that a failure to give such notice 
relieves the sureties from any continu- 
ing liability. In other words, it is an 
attempt to avoid contracts of guaranty 
on account of the existence of facts 


happening after the contract was exe 
cuted, which would have rendered the 
contract void if they had existed at the 
time it was made. 

It is a settled principle that a party 
taking a guaranty from a surety must 
not allow him to enter the contract 
under false impressions. If he knows 
anything in regard to the situation or 
character of the principal, which in- 
creases the risk of the surety and with- 
holds his knowledge, it is a fraud which 
releases the grantor. Thus, a person 
has a clerk in his employ, whom he 
discovers to be dishonest; concealing 
the fact of the dishonesty he demands 
security ; and the person interested in 
the clerk and ignorant of his unfaith- 
fulness, enters upon his bond for the 
faithful discharge of his duties. Such 
suretyship, under the circumstances, is 
void ; because the grantor had the right 
toinfer from the silence of the employer . 
that he regarded the clerk as a trust- 
worthy person. Smith v. The Bank of 
Scotland, 1 Dow 272; Railter v. Mat- 
thews, 10 Cl. and F. 934; and Ins. Co. 
v. Lioyd, 10 Ex. 532; although in the 
last quoted case the principle was qual- 
ified by C. B. Pollock, by holding that 
in cases of guaranty the concealment, 
in order to vitiate the contract, must 
be fraudulent. 

But this is the doctrine in equity. 
Whether such a defence is available at 
law in a suit upon a bond remains an 
open question. In Locke v. The U. S., 
3 Sto. 453, Judge Story was inclined to 
doubt its availability as a legal defence. 
And the Supreme Court in Etting v. 
The Bank of the U. S., 11 Wheat. 59, 
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seems to have been equally divided 
upon the question. 

In that case the Bank brought an 
action of assumpsit against Etting, as 
the endorser of a promissory note of 
one M’Cullough under the following 
circumstances: The President of the 
branch Bank at Baltimore, M’Cullough, 
who was the cashier, and one Williams, 
one of the directors of the Bank, be- 
came indebted to the Bank in the sum 
of $3,497,700. Various conferences 
were held between the parties and the 
directors in regard to securing the 
debt Terms of arrangement were 
finally agreed on involving, amongst 
other things, the separate liability of 
each of the debtors for $300,000 
instead of the joint liability of all 
for $900,000, and for which additional 
security was to be procured by each of 
the parties. A portion of the security 
offered by M’Cullough and accepted 
by the Bank were sixteen merchants 
of Baltimore, who became bound as 
endorsers for $12,500 each, of whom 
Etting was one. The negotiations for 
the completion of the business were 
sometime in progress, and were con- 
cluded on the 17th of May, 1819, and 
on the 18th of May M’Cullough was 
removed from the office of cashier, 
which he had held from the first estab- 
lishment of the Bank. When the note 
endorsed by Etting fell due, it was 
protested for non payment. Suit was 
brought by the Bank, and the defence 
was made that the maker wasa de- 
faulter at the time the note was given : 
that his indebtedness to the Bank was 
the result of his unauthorized and fraud- 
ulent appropriations of their funds to 
his own use: that the fact was known 
to the Bank, but was not revenled to 
the surety when he became the endor- 
ser of the note ; and that such conceal- 
ment and the immediate removal of the 





cashier was a fraud upon the endorser 
and released him frog liability. 

On the trial in the Court below the 
Judge charged the jury “that in order 
to vitiate the note and endorsement in 
law and to bar the plaintiff's right to 
recover thereon on the ground of a 
fraudulent misrepresentation, or fraud- 
ulent concealment of circumstances 
known to them, and unknown to the 
defendant, it was incumbent on the de- 
fendant to show that he applied to the 
plaintiffs for information, or held some 
communication with them for the pur- 
pose of receiving such information, and 
that on such application or communi- 
cation the plaintiffs either misrepre- 
sented or concealed such circumstan- 
ces: and that in the absence of such 
proof there was nothing in the facts 
given in evidence by the defendant to 
effect the right of recovery in the ac- 
tion.” 

Judgment was rendered for the 
plaintiff and the cause was removed 
into the Supreme Court by writ of er- 
ror. It was elaborately argued by the 
ablest lawyers—Mr. Webster and Mr- 


Taney for the plaintiffs in error, and. 


the Attorney General (Wirt) and Mr. 
Emmett for the defendants. Comment- 
ing upon the instructions given by the 
Judge of the Cireuit Court, the counsel 
for the plaintiffs in error maintained 
with consummate ability that the act 
of the defendants in error of continu- 
ing the cashier in office after his misap- 
propriation of the funds was discovered 
in order to give him credit and thereby 
to procure the security m question, by 
which means the plaintiff in error was 
deceived and induced to endorse the 
note, was a fraud upon him and _ vitia- 
ted the contract. 

Although the concealment had refer- 
ence to facts and circumstances exist- 
ing at the time the contract was made, 
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the Court were equally divided, and 
the judgment of the Court below was, 
of course, affirmed. 

But the question here is, whether the 
laches of the officers of the government, 
in disclosing the defalcations of the 


- principal, or the continuance of the 


principal in office, after the discovery 
of the unfaithfulness, releases the surety 
from liability on account of his subse- 
quent misconduct. 

There is, it is true, several recent 
English cases, which give support to 
the contention and argument of the 
learned counsel of the defendants. 
Sanderson v. Aston, L. R. 8 Ex. 73; 
Burgess v. Eve, L. R 13 Eq. 450; 
Phillips v. Foxall, L. R. 7 G. B. 666. 
They are cases between private indi- 
viduals, and in Phillips v. Foxall, the 
court held, after full consideration, 
that “in a continuing guaranty for the 
honesty of a servant, if the Master 
discovers that the servant has been 
guilty of dishonesty in the course of 
the service and, instead of dismissing 
the servant, he chooses to continue him 
in his employ without the knowledge 
and consent of the surety, express or 
implied, he cannot afterward have re- 
course to the surety to make good any 
loss which may arise from his dishon- 
esty during the subsequent service.” 

Many substantial reasons, doubtless, 
could be assigned why officials having 
the settlement of the accounts of pub- 
lic officers should be required to give 
prompt notice to sureties as soon as 
they discover any misappropriation or 
maladministration of the funds in their 
hands ; but it has not been the law in 
this country in controversies upon of- 
ficial bonds, that a failure to give such 
notice, or the retention of the princi- 
pal in office after knowledge of his de- 
fection was fraudulent neglect which 
released the sureties. On the other 
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hand there are anumber of cases which 
go to the full extent of holding the 
sureties liable, although the Govern- 
ment, after knowledge of the defalca- 
tion, continued to trust the officer with 
the receipt and disbursemeht of the 


public moneys. 


The case of the P. M. General v. 
Reeder, 4 Wash. C. C. 678, was an early 
one in this Circuit, and was a suit 
against the sureties in the official bond 
of the postmaster of the city of Tren- 
ton, involving, among other things, sub- 
stantially the defence which Iam now 
cousidering. Judge Washington care- 
fully reviewed the question whether 
the omission of the P. M. General to 
notify the sureties of the deputy post- 
master of his delinquencies was actual- 
ly or constructively fraudulent, and in 
the course of his opinion says: “ Upon 
the subject of fraudulent concealment 
from the defendant of defalcations of his 
principal, it cannot be pretended that 
negligence or breach of public duty, 
much less fraud, is imputable to the 
P. M. General; since he is not regard- 
ed either by the law of the land, or by 
the dictates of morality to communi- 
cate those defects to the sureties. 
When they entered into his contract 
they trusted in the integrity and fideli- 
ty of their principal, and he was in all 
fairness bound at all times to satisfy 
their inquiries in relation to his official 
conduct. What might have been the 
legal consequence of a refusal by the 
P. M. General to afford information to 
the sureties upon this subject in case 
it had been asked for, or to institute 
suits against the postmaster for his de- 
faults, if this had been demanded, need 
not be decided in this case; since there 
is no evidence tending to prove that 
such request or demand had ever been 
made by the defendent or by his co- 
surety.” . 
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The Supreme Court in the U. S. v. 
Kirkpatrick, 9 Wheat. 720, in the U. 
S. v. Van Zandt, 11 Wheat. 184, and 
in Dox. et al. v. The P. M. General, 1 
Peters, 318, have reached conclusions 
which render this defence untenable 
here. [The cases are sketched and a 
synopsis of the opinions given, after 
which Judge Nixon continues, re- 
ferring to the lastcase:] Chief Justice 
Marshall, who delivered the opinion of 
the court, did not hesitate to say that 
they exhibited a gross neglect of duty 
on the part of the P. M. General. After 
reviewing and affirming the cases of 
U. S. v. Kirkpatrick, and U. S. v. Van 
Zandt, he says: “These two cases 
seem to fix the principle that the laches 
of the officers of the Government, 
however gross, do not of themselves 
discharge the sureties in an official 
bond from the obligation it vveates, as 





firmly as the decisions of this court 
can fix it.” :; 

3. The third ground assigned is that 
the possession of the office by the spe- 
cial agent of the department for one 
day, while adjusting the accounts in 
the year 1872, when the arrears were 
paid, released the sureties from all sub- 
sequent liability under the provisions 
of § 3836 of the Revised Statutes. 
The answer to this suggestion is that 
the section applies only to cases where 
the office is vacant, and was not intend- 
ed to have any application where, as 
under the present circumstances, the 
postmaster still remains in office. 

4. There seems to be no foundation 
in fact for the last ground assigned, to 
wit, that the suit is barred by the stat- 
ute of limitations. The default occur- 
edin Febrvary, 1873, and the suit was 
brought in the following September. 


CHANCERY COURT OF NEW JERSEY. 





Hon. THEODORE RUNYON, CHANCELLOR. 
Hon. A. V. VAN FLEET, VICE-CHANCELLOR. 


PARTNERSHIP OF COUNSEL. 





Hampton v. Codington, et al. 
[Filed Dee. 18,1877. ] 


| counsellors at the bar of this court. 


The rule of Chancery requiring the signature | 


of counsel to a bill in equity is as well an- 
swered by the signature of a firm of counsel 
as by that of a single member of that firm. 

The signature must be the proper handwriting 
of one of the members of that firm 

When one counsel signs for the firm, authority 
will be presumed to exist for the signature 
of all the members. 


On motion to dismiss bill because 
not signed by counsel as required by 
the Ist Rule of the Court of Chancery. 
The bill was signed by the firm name of 
Clark & Schomp, 


both practising 


| not be sustained. 





Messrs. Bartine & Davis for motion ; 
Mr. John Schomp contra 


Tue Cuancettor: The objection can- 
The rule requiring 
the signature of counsel toa bill was 
designed to secure proper form in the 
pleading, and asa security against the 
introduction of irrelevant or scandal- 
ous matter. ‘“ From an early period,” 
says Spence, (1 Spence’s Eq. Jur., 369,) 
‘the signature of counsel practising at 
the Chancery bar was required to every 
bill. That sanction for the issuing of 
a subpoena was substituted for the per- 
sonal examination of the bill by the 
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Chancellor, and it was besides a secur- 
ity against the introduction of scan- 
dalous and irrelevant matter with which 
parties were too apt to defile the ree- 
ords when left to themselves.” This 
purpose is manifestly quite as well an- 
swered, to say the least of it, by the 
signature of a firm of counsel, as by 
that of a single member of that firm. 
The signature must be the proper hand- 
writing of one of the members of that 
firm, and he certainly would be held 
responsible to the Court for the certif- 
ficate, which the signature imports. 
Nay, more; in such case authority would 
be presumed to exist for the signature 
of all of the members of the firm, and 
they would be held responsible accord- 
ingly. 
Motion denied. 


DOWER IN REAL ESTATE. 





Freeland v. Mandeville, Exr., et al. 
[Filed Dec. 18, 1877. ] 

Where the testator directed his executors to 
sell his personal and real estate, and invest 
what they thought necessary in the purchase 
of asuitable lot of ground, and to erect 





thereupon a suitable dwelling, to be occupi- 
ed by the widow and her children until the 
youngest attained his majority, and then the 
lot to be sold, and the proceeds divided 
among the children, and the rest of the pro- 
ceeds of the sale of testator’s estate tu be in- 
vested for the widow until the youngest 
child attained full age; in pursuance of which 
the executors sold the testator’s farm, the 
widow releasing her dower for a nominal 
consideration— Held, that the widow was 
not bound to elect, but is entitled to her 
dower as well as the special provision for 
her by the will. 

‘There must be some express declaration of the 
testator to exclude the widow from her right, 
or it must clearly appear by implication that 
such was his intention. 


By the will of the husband of the 
complainant he directed his executors 
to sell his personal and real estate, and 
invest what they thought necessary in 
2 
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the purchase of a suitable lot of ground 

and to erect thereupon a suitable dwell- 

ing, (or to purchase a house and lot 

ready for occupancy, if deemed more 

advisable,) to be used and occupied by 

the widow and her five younger chil- 

dren until the youngest child arrtved 

at full age; then the house and lot to 

be sold, and the proceeds divided 
among the children. The residue of 
the proceeds of the sale of testator’s 
personal and real estate was to be se- 
curely invested, and the income devo- 
ted to the support of the widow and 
five younger children, until the young- 
est arrived at full age. In pursuance 
of the will, the executors sold testator’s 
farm, and, for a nominal consideration, 
the widow signed a,release of her dow- 
er. There was no personal estate to 
invest for her. The bill was filed by 
the complainant to obtain compensa- 
tion for her dower interest in the farm. 
The heirs resisted it on the ground 
that the will provided real estate for 
her in lieu of dower, and she did not 
dissent from its provisions. 

Final hearing on pleadings and proofs. 
Mr. Gilbert Collins for complainant ; 
Mr. Charles Hl. Voorhis for answer- 
ing defendants. 


Tae Cxancettor: The provision 
made for her by the will was not such 
as to put her to her election under the 
10th sec. of the Dower act. Van Ars- 
dale v. Van Arsdale, 2 Dutch. 404. Nor 
was she put to her election on the 
ground that the testator intended the 
provision made for her by the will in 
lieu of her dower. That provision was 
practically and substantially the use, 
in common with her five children, of 
the proceeds of the sale of the farm 
until the youngest surviving ‘child 
should attain to full age. By her dow. 
er she would have been entitled to the 








10 = 


use of a third of the property for herself. 

In Colgate v. Colgate, 8 C. E. 
Green 372, where testator devised all 
the residue of his estate to his execu- 
tors, in trust to sell and dispose of his 
real estate, and to convert the personal 
into money, and to divide the proceeds 
of both into two equal parts; and in- 
vest one of such parts and pay the in- 
come thereof to his wife during her 
life, and on her death to divide the prin- 
cipal equally among her children then 
living; and to divide the remaining 
half into as many equal shares as he 
should leave children surviving him ; 
and to pay one of such last named shares 
to each child, etc., the rents and income 
of the real estate 
divided on the same shares; it was held 
that the provision for the widow was 
inconsistent with her dower, and that 
she was required to elect. He addr 
ces in support of his conclusion certain 


until the sale to be 


English cases and the case of Savage 
v. Burnham, 17 N. Y. 561. In all the 
cases cited by him the provision for the 
wife was as it wasin the case before 
him, for her life at least. In the last 
mentioned testator devised 
all his real estate in trust to se}l at the 
death of his wife, ana directed that he 


case the 


should during her life, take and receive 
one-third of the clear yearly rents and 
profits thereof. In Chalmers v. Storil, 
2 V.and B. 222, the ave all 


his real and personal estate to his wife 


testator ¢ 
and two children, to be equally divided 
between them, and in the case of the 
death of both children in the lifetime 
of his wife, their shares were to go to 
her for her life, and should they sur- 
vive her, at her death her share was to 
go to the children. In Dickson. y. 
Robinson, Jacob 503, the testator de- 
vised all his real estate and personal 
estate to his wife in trust for herself 
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1 Sim. and Stu. 573, the will gave the 
messuage in fee to the wife of the tes- 
tator, and devised all the rest of his 
estate, leasehold and freehold, to her 
and two other persons in trust to pay 
one-half of the income to her during 
her widowhood, and the other half to 
the maintenance of the testator’s chil- 
dren. 

In Stark v. Hunton, Saxton 216, 
the devise was to the wife during her 
widowhood of a tavern lease and lot, 
and the furniture and stock therein, 
house and lot and furniture to be dis- 
at her re- 
In Norris v. Clark, it may 


posed of “according to law” 
marriage. 
be remarked, the will declared that the 
wife's acceptance of «the gift should 
forever exclude her from any further 
demands on the testator’s estate. In 
the present case the provision made for 
the testator’s wife was not equal to her 
in amount or duration. 
She has outlived the period of time 
when her youngest child attained to 


dower, either 


full age, and if she is without right to 
dower she is wholly unprovided for. 
= 3 He, the testator, has not ex- 
pressly declared his intention to bar her 
Said Walworth, 
“To bar the widow of her dower by im- 


dower. Chancellor 
plication, where. the testator has not in 
terms declared his intentions on the 
subject by bis will, the provisions of 
the will or some of them must be ab- 
solutely inconsistent with the claim of 
dower, so that the intention of the tes 
tator will be defeated as to some part 
of the property devised or bequeathed 
to others, if she takes her dower, as 
well as the provisions made for her by 
the will.” Sandford v. Jackson, 10 
Pai. 256. “The intention must be so 
plain,” says Chancellor Vroom, “as not 
to admit of doubt. The 


claim of dower must be inconsistent 


reasonable 


and her children. In Roberts v. Smith, | with the will, or so repugnant to its 





































provisions as to disturb and defeat 
them,” Stark v. Hunton, Saxton, 216. 

Said Chancellor Williamson, in Norris 
v. Clark, 2 Stock. 51, “to debar the 
widow of this right” [of dower, ] “ and 
put her to an election between her 
dower and a bequest in the will, there 
must be some express declaration of 
the testator for excluding her from her 
right, or it must be clearly by implica- 


tion that such was his intention.” It 
is enough,” said Vice-Chancellor Kin- 


dersley, “to say that upon the whole 
will it may fairly be inferred that the 
testator intended his widow should not 
have her dower ; in order to compel her 
to elect, the Court must be satisfied 
that there is 2 positive intention either 
expressed or clearly implied that she 
is to be excluded from dower.” Gibson 
v. Gibson, 17 Eng. L. and Eq. 349. 

[The Chancellor here comments up- 
on the facts and arrives at the conelu- 
sion that it is not made to appear be- 
yond a reasonable doubt that the tes 
tator intended his widow’s acceptance 
of the inadequate provision of the will 
should deprive her of her right to 
dower ; nor does he find any of its pro- 
visions to be dependent on that relin- 
quishment. | 

The fact that she consented to the 
sale and took her dower out of the 
purchase money, was regarded by 
Lord Alvanley, M. R., in 
French, 2 Vesey, Jr. 572, 577, as a com 
plete answer to the objection that the 
widow's claim of dower would obstruet 
the sale. 
merous in which under similar and 


Davis v. 


The English cases are nu- 


even far more advantageous provisions 
for the widow the Court of Chancery 
has held she was not bound te elect, 
but was entitled to her dower as well 
as the special provision made for her 
by the will. Many of them will be 
found in Roper on /Tushand and Wife, 
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and Clancy on The Rights of Married 
There are also American 
cases to the same effect. Wood v. 
Wood, 5 Pai. 596; Irving v. Dekay, 9 
Pai. 521; Lewis v. Smith, 5 Seld. 202 ; 
Chancellor Vroom, indeed, in Stark v. 
Hunton, Sax. 216, 227, remarks upon 
the policy of the English law with re- 
spect to dower, and contradistinguishes 
it from the policy of our law as mani- 
fested by our statute; and Chancellor 
Zabriskie, in Colgate v. Colgate, 8 C. 
ik. G. 372, approves the distinction. 
Our statute, it may be remarked, how- 
ever, has received a strict construction. 
Van Aysdale v. Van Arsdale, whi supra. 
And the rule of construction laid down 
by Chancellor Vroom is no less strin- 
gent and exactly in favor of the widow 
than that laid down in the English 
eases. Here, as there, the question is 
merely as to the intention of the widow. 

Pecree that complainant have dower 
Srom the time of the sale of the house 
and lot. 


Women. 


USURIOUS LOAN ON MORTGAGE. 





Mahn v. Hussey, et ux, etal. 
| Filed Dee. 18, 1877.] 

Where a loan of 44,500 was made, on which a 
500 premium was paid, and included in the 
mortgage, and subsequent loans were made, 
and, finally, all the loans included in one 
mortgage of %7,500—J/Ze/d, That the first 
loan only was usurious, and to that the for- 
feiture of interest must be confined. 

On bill to foreclose. The complain- 
ant loaned to the defendant, Hus- 
sey, $4,500 on bond and mortgage. 
Subsequently le loaned $1,000 more, 
and afterward $1,000 more, and then 
the whole amount, $7,500, was secured 
by anew bond and mortgage on the 
sume real estate, and the former mort- 
gages cancelled. The principal was 
payable July, 1878, and interest semi- 
annual, with the 30 day clause, that if 
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interest was defaulted for 30 days the 
principal should become due at the 
mortgagee’s option. On the first loan 
complainant received a premium of 
$500, which was included in the mort- 
gage of $4,500. The up 
was usury; and defendants’ counsel 


defence set 


insisted that the mortgage is so affect- 
ed that not only is the whole interest 
forfeited, but the bill 
missed because no interest has ever 
been recoverable on the mortgage, in 


must be dis- 


consequence of usury, and there was 
no default, and, if no default, the prin- 
cipal was not due. 

On final hearing and answer. Wr. 
E.. S. Cowles for complainant ; Mr. L. 
Shafer for defendants, Hussey, et ux. 


Tue Cuancettor: The mortgage in 
suit was given to secure the payment 
of three several and distinct loans by 
the mortgagee to the mortgagor, “Ius- 
sey. On the first of thesea premium 
was taken, but none on either of the 
others. and third loans 
were neither of them usurious. The 
first was. To that the forfeiture should 
Crippen v. Heermance, 


The second 


be confined. 
9 Pai. 211. 
in respect to the amount of that mort- 


No interest is recoverable 


erage, and the interest, received by the 
mortgagee on the $500 premium, must, 
with the premium, be deducted. Bedle 
v. Wardell, 10 C. E. G. 349. Interest 
is recoverable on the rest of the amount 
of the principal, that is, on $2,500. 
According to the bill no interest has 
been paid since January Ist, 1875, and 
the complainant elected that the prin- 
cipal should at once become due by 
reason of the default. If in fact no in- 
terest whatever was recoverable on the 
mortgage, that fact would not relieve 
the defendants from the consequences 
of the default. 


Decree for complainant. 
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EXECUTORS’ TRUST. 








Brinckerhoff, Exr. v. Davis, etal, 
[Filed Dee, 18, 1877. | 

Bill for relief. 

executor of Hiram W. Davis, deceasea, 


claims he is trustee of bonds 


The complainant, as 





certain 


and mortgages given to the testator in 


his life-time on condition that he, the a 
testator, should collect the interest for ‘ie 
his own use during his natural life, and 

* 


that the interest after his death be paid 
to Emma Davis, his widow, for her sup- 
port until her death or remarriage, 
when the principal shall be paid, with 
all arrears of interest, to their children. 
Mrs. Davis, the defendant, 
she is entitled to the custody of the 


insists that 


bonds and mortgages so that she can 
collect the interest, while the executors 
claim them as suecessor to the testa- 
tor in the trust. 

On final hearing on bill and answer. 
Mr. J. DP. Bedlefor complainant ; Mr. 
Joel Parker for defendant. Emma L. 
Davis. 


Tue Cuancettor: On the death of 
Davis the trust devolved on his exeeu- 
tor. The executor is willing to execute 
the trust, and has proved the will. 

* He is charged with the execu 
Schenck v. Schenck, 





tion of the trust. 
1c. EF. G. 174 


Deeree for complainant. 


REDEMPTION OF UNPAID TAX. 





Culver v. Watson. 
[Filed Dee. 18, 1877. | 
A bill in equity is proper to compel the pur, 
chaser of land for a term, under a tax sale, 
to reconvey to the land owner, who complies 


with the law regulating the right to redeem. 












Bill to redeem. A lot of land in 
Bergen county was sold for a term of 
75 years under the act directing the 


. 


sale of land for unpaid taxes. The 
complainant, whose land was thus sold, 





at 
he 
















ae 
Ye 


* 


after a year, tendered the amount of 
the unpaid tax, and 12 per cent. interest 
in addition, and a deed to execute the 
property back to her, but the de- 
fendant, who purchased tae riglit of 
the term, refused to receive the money 
or execute the She paid the 
money into court and filed her bill. 
Defendant's counsel insisted the bill 
was in the nature of an ejectment bill, 
and should be dismissed. Final hear 
ing, on pleadings and proofs. 

Messrs. Williams & Covreles for com- 
plainant; Wr. G. 7. Coffee for defend- 
ant. 


deed. 


Tue Cuancettor: The complainant 
has come to the proper forum for re- 
lief. She could obtain none at law. 


PLEA TO FORECLOSURE. 


Ackerson, et al. v. The Lodi Branch 
: R. R. Co. 
[Filed Dee. 18, 1877.] 





Bill filed to foreclose upon a mort- 
agege given by defendants upon their 
real estate to S. S. Ackerson and Corne- 
lius L. Blauvelt to secure the payment 
of certain bonds made by the defend- 
ants to Robert Renine, and payable 
to him or bearer. Mr. Blauvelt is dead. 
The bill was filed by Ackerson as the 
surviving trustee, and Messrs. Libbey 
state that all the bonds have come by 
transfer and delivery into the lands of 
the Messrs. Libbey, and that they are 
the holders and owners of them, and 
The de 
fendants plead substantially that the 
Libbeys are not the absolute owners 
of the bonds, but that they were as- 
signed to them by Robert Renine as a 
security for a debt due from him to 
them; that such debt is less in amount 
than the value of the bonds; and that 
Renine, being entitled to the excess 
amount due on the bonds beyond the 


entitled to the moneys due. 
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debt, ought to be made a party of the 
bill. 

Mr. G. H. Coffee and Mr. Philo 
Chase of New York for complainants ; 
Mr. Wim. Johnson for defendant. 


Tue Cuancertor: J//eld, That the 
plea is good, Miller v. Henderson, 2 
stock, 320; Woodruff v. Depue, 1 Me 
Cart, 168. 

RECEIVER FOR FIRST MORT- 
GAGEE. . 


Mahon v. Crothers, et al. 





That a mortgage is the first mortgage on the 
premises is no object#n to the appointment 
of a receiver. 

Bill to foreclose. Complainant held 
first mortgage, and applied for a re- 
ceiver. . 

On motion for receiver. Mr. Flavel 
Me Gree for motion. 


Tue Cuancettor: That the mort- 
gage is the first mortgage on the premi- 
ses is no objection to granting the mo- 
tion. In Cortleyou v. Hathaway, 3 
Stock. 39, it was said that “the rights 
of the first mortgagee and those of a 
subsequent mortgage in respect to 
obtairing a receiver for the mortgaged 
premises were entirely different; that 
the former has a legal right to the 
rents and profits: but the court of 
equity had been reluetant to appoint a 
receiver upon the application of a first 
mortgagee, for the reason that such 
mortgagee bas a remedy at law by 


ee ‘ ° 
| ejectment by which he may get into 


the receipt of the rents and_ profits.” 
It is very clear that where the first 
mortgagee has come into this court to 
foreclose his mortgage, and presents a 
ease which would entitle a subsequent 
mortgagee, according to the practice, to 
a receiver, it is not according to the 
principles and practice of this court to 
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refer him to the courts of law for means 
to reach the rents and profits. 
Receiver appointed. 


INJUNCTION—INJURY TO FRAN- 
CHISE 
Midland Term. and Ferry Co. v. Wil- 
son, et al. 
[Filed Dee. 18. 1877.) 
A license by the United States for a vessel to 
ply about a harbor does not give the owners 
a right of ferry. 


Bill for injunction. The eomplain- 
ants are owners of a franchise of ferry 
River. The de- 


fendants carried pasgsenvers on so-enlled 
ban) 


across the Hudson 
“excursions, which were hourly and 
notirregularly, and comylainants clain- 
ed their business was materia!ly inter- 
fered with. 





| 


On order to show cause, on bill. an- | 


swer. and affidavits on both sides. 17%. 
J. B. Vredenburgh for edmplainant; 
Mr. C.. I. Machin. of New York. for 
defendant. 

THE The 


claim the right to transport passengers 


CHANCELLOR : defendants 


on their boat from one side of the 


river to the other uoder the license 
from the United States to ply in the 
harbor and bay of New York. ‘This 
gives them no right of ferry. 
Injunction ordered. 


AMENDMENT OF \NSWER. 


Arnaud v. Griggs. 
[Filed Dee. 26 1877, for Feb. Term, 1875.] 
Where the counsel of the defendant by an 
oversight omitted in the answer to set out 
an instrument alleged to be material to the 
defence—//e/d, that it was a proper occa- 
sion for the allowance of an amendment. 


Bill to The 


the defendant, by an oversight, omitted 


foreclose. eounsel of 


in the answer to set out an instrument 
claimed to be material to the defence. 
On motion for leave to amend answer. 


Mr. A. Zabriskie for motion ; Mr. A. 
S. Boyd, coutra. 


Tue Cuancettor: The allowance of 
an amendment of the answer is in the 
discretion of the eourt. The defend- 
ant does not propose by the amend- 
ment to make a new defence, but mere- 
ly more effectually to set up one which 
The 
amendment does not seem to me to be 
material ; but at this stage of the case 
The pur 


is presented by the answer. 


[ will not say that it is not. 


| poses of justice seem clearly to demand 


that the amendment, if material to the 
The defendent is 
His so- 


defence, be allowed. 
himself in no fault whatever. 
licitor swears that the omission is due 
to mere inadvertance on his own part. 
The instrument has been made an ex 
hibit in this canse. It does not appear 
that it is even alleged that the com 
plainant will be deprived of any right, 
or even prejudiced in the conduct of 
of the 


There is abundant pre 


the cause by the allowance 
amendment. 
cedent for allowing it. 

In Nai! v. Punter, 4 Sim. 474, 


was given to a defendant to amend by 


leave 


stating facts he had desired to state in 
his answer, but which he had been pre- 
vailed upon to cmit by the mistaken 
advice of his solicitor. So, too, in like 
circumstances in Burgin v. Giberson, 8 
C. E. Green 408. 
1 Dick 25, a defendant was allowed to 


In Dagiy v. Crump, 


amend his answer by limiting the ad- 
mission of assets containing therein. 
The admission was wost important and 
was made by mistake, and the careless- 
ness of the solicitor who drew the an- 
swer, [Hughes v. Bloomer, 9 Pai. 270; 
Curling v. Marquis Townshend, 12 Ves. 
129: Swallow v. Day, 1 Coll. 133; Ful- 
ton v. Gilsore, 8 Bear. 154; S. C. on 
Appeal, 1 Pinil. 522; Bowen v. Cross, 
and 4 Jolin C. R. 375, also cited. ] 
Motion granted. 
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RELIGIOUS BEQUEST. 


Cory Universalist Society of Sparta v. 
Beatty, et al. 
[Fited Noy, 28, 1877.] 
Where an executor, by his will, bequeaths a 
c@rtain sum in trust for the employment of 
a minister of the Universalist denomination, 
and the trustees are directed to provide 
preaching *‘at least one-half the time,”— 
Held, that the trust was a lawful one, the 
thing given being certain, the trustees be- 
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Church of Acquackanock v. Exrs. of 
| Ack. also cited.] In the case before 
me the thing given is certain; there 
are competent trustees to take the fund, 
and administer it as directed, avd the 
charity is definite. 

Decree jor complainants. 


FRAUDULENT MORTGAGE. 





ing competent to take the fund, and admin- | 


ister it as directed, and the charity being 

definite. 

‘By the will of Daniel Cory, late of 
Sparta, his exeecntors were ordered to 
retain $12,000. and with it to erect a 
building in the village of Sparta, to be 
called the “Sparta Hall” and to estab. 
lish a uviversalist society ; about $4,- 
500 of the sum to be applied to build- 
ing the hall; the balance to be put on 
bond and mortgage, and the interest 
the of the 


The trustees were directed 


to be paid for support 
preacher. 
to have regular weekily or monthiy ser- 
Universalist 


minister, but other denomivations and 


vices in said hall, by a 


other public gatherings to be allowed 
in the hall * if not immoral,” the Univer- 
salists, however to have the preference. 
By a codicil the part pertaining to the 
hall was revoked, and the $12,000 was 
to be invested to snpport « Universalist 
preacher, who was to preach there “ at 
least one-halt the time.” The question 
in the case was as to the validity of the 
bequest, a bill being tiled to deeree the 
the executors to pry over the bequest 
of $12,000. 

On final hearing, on pleadings and 
proofs. Mr. A. Q. Neasbey for com- 
plainants; Mr, Thos. Nays and Mr. 
Hl. C. Pitney for defen tents. 

THe Cuancettor: The trust au 
lawful one. It is a legal charity. 2 Sto 
Kq. Juris. $ 1164 [Pember v. Inhabi- 
tauts of Kington, Toth. 34; Free Ref. | 


is 


Dewitt v. Van Syckle, et al. 


1. An assignee of a mortgage takes it subject 

to all defences existingagainst the mortgagee 
of the mortgagor, but free 
from latent equities existing in favor of 


in favor 
third persons, 

A mortgage executed asa step in a scheme 
to defraud creditors, will be upheld even 
against creditors in the hands of a bona fide 
assignee for value, but in order to be con- 
sidered an assignee for value he must pay 


te 


money, surrender a valuable right, or as- 
sume an irrevocable obligation; the sur- 
render of a pre-existing debt is not a suf- 
ficent cousideration. 


Property conveyed in fraud of creditors 
will be reclaimed forthe benefit of creditors, 
no matter who may happen to hold it, if re- 
clamation can be affected without injustice 
to innocent third persons. 


4. He who buys any part of the avails of a 
scheme to defraud in order to keep what he 
gets must not only pay for it, but he must 
be innocent of any purpose to further the 
fraud. 


. A person who willfully closes his eyes to 
avoid seeing what he believes he would see 
if he kept them open, must be considered 
to have seen what any man with his eyes 
open would have seen. 

Van Syckle, while unable to pay his 
debts, sold and conveyed his real and 
personal property to his son, who was 
withont means, but had an alleged 
claim against him for wages. The com- 
plainant subsequently recovered a judg- 
ment against Van Syekle for a debt con- 
tracted three years ufter the sale to the 
son, and she files her bili to set aside 
various mortgage conveyances of the 
son, alleged to be fraudulent, and to 
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have the judgment charged against the 
lands. The son had agreed to pay the 
father’s debts at the time of the sale to 
the son. 


Final hearing on pleadings and 
proofs. Mr. A. 7. Me Gill for com- 


plainant; Mr L. J. Martin and Mr. 
Lewis Cochran for defendants. 

Tue Vice-CuHanceLtor gave a long 
opinion in the cause,the careful syllabus 
above, (which is prefixed to the opin- 
ion) giving the legal principles therein 
laid down. He cites in its support; 
Woodruff v. Depue, 1 MecCart. 168 ; 
Shannon v. Marsells, Sax. 414; Cor- 
nish vy. Bryan, 2 Stock. 146 ; Wilson v. 
Hill, 2 Beas. 143; Mingus v. Condit, 
8 C. E. Green, 313; Pancoast v. Duval, 
11 C. E. Green, 445; 2 Lead. Cas. Eq. 
(4 Am. Ed.) 82: Roberts v. Anderson, 
18 Jobn. 515; Phillips v. Morrison, 10 
C. E. G. 538; Tantum v. Tantum, 6 C. 
E. G. 364. The decree declares all the 
conveyances, mortgages and assign- 
ments void as against the complainant, 
and charges her judgment upon the 
lands. 


MORTGAGE—DEFICIENCY. 





Woodruff, et als, Exrs. v. Stickle, et al. 
[Filed Dec. 18, 1877. | 

Bill filed by executors of Noah Wood- 
ruff, deceased, to foreclose a mortgage 
given by Mr. and Mrs. Kent and Mr. 
and Mrs. Valentine to Woodruff on 334 
The ob- 
ligors in the bond could pay the prin- 
cipal in instalments of not less than 
$500 at a time on 30 days’ notice to the 
obligee. 


acres of land to secure $900. 


The mortgage contained an 
agreement on his part to release any 
part of the mortgaged premises from 
the lien on payments being made, at 
the rate of $300 an acre, but he was 
not bound to release at all except he 
received as much as $500. The mort- 


gagers sold the property to one Mul- 





len, who assumed payment of the mort- 
gage. Woodruff received $2,800 on 
the mortgage and released 104 acres. 
The complainant prayed a decree for 
deficiency 
Kent pleaded bankruptey, in dischitge 


against the mortgagors. 
of his liability, which complainant ad 
The Val- 
that 
they arein equity entitled, in the as- 


mitted to be a good defence. 
entines in their answer claimed 
certainment of the amount of the de- 
cree for deficiency (if there be such a 
decree) to a credit of $300 more; viz: 
$3,100, or $300 an acre for 104 acres. 
This claim was based on what they in- 
sisted was the equitable right of subro 
gation in view of the assumption of the 
mortgage debt by Miller, and the rights 
of Woodruff under the mortgage, if 
compelled to pay the debt. 

On final hearing on bill, and plea of 
Kent, and answer of Mr. and Mrs. Val 
entine, Wr. Wi. J. Magie for com- 
plainant ; Wr. Geo. 7. Parrot for the 
Valentines; Wr. W. P. 
Kents. 


THe CHANCELLOR: 


Wilson for 


The price of $300 
per acre was fixed for his protection, 
not theirs. It does not appear that his 
release wrought any injury to them. If 
the land 
for the re 


he received the full value of 

released as consideration 

lease (and there is no evidence or alle- 
gation that he did not), they have sus- 
tained no injury. They did not notify 
him not to release ata less price than 
$300 per acre. They do not appear to 
have been deprived of any right. 
Decree in full for deficiency. 
FORECLOSURE—SECOND MORT- 
GAGEE: 

Gould v. Wheeler, et al. 

The second mortgagee must be made a party 
to a foreclosure suit begun by the first mort- 
gagee. 
Foreclosure, in 


which subsequent 


mortgagee is not mada a party. 











~~ 





















eg 









On final hearing on pleadings and 
proofs. Mr. 8. C. Mount for complain- 
ant, Mr. W. JT. Corbin for defendant 
mortgagee. 

Tue Cuancettor: That mortgagee 
is a necessary party. A mortgagee who 
comes into Court for foreclosure and 
sale of the mortgaged premises is not 
at tiberty to omit as parties to the pro- 
ceedings those who hold ineumbrances 
subsequent to his own. The general 
rule is that the holders of all ineum- 
brances, existing at the time of com- 
mencing the suit, must be made parties. 
Story’s Eq. Pl., $193; Ensworth v. Fan- 
ning, 4 John L. R. 605; Adams v. Payn- 
ter, 1 Collier 5380; 1 Fish. on Mort. 
554-555. It is true that if they are not 
made parties the proceedings are of no 
avail as ag 


ner 


ure and sale of mortgaged premises an 








ainst them, but there is no | 


or suits, action or actions. licr 
reason for making a snit for foreclos- | 0! suits, action or actions. bicrgelt a 


exception to the rale which requires | 


that all persons in interest be parties 
to the suit. It is manifestly unjust to 
all persons interested in the proceeds 
of the sale of the mortgaged premises 
that the sale be made subject to an out- 
standing right to redeem ; for that in- 
variably and inevitably prejudices the 
sale. 

The bill must be amended, and in the 
meantime, the suit stayed. 


RIGHTS OF CITY SOLICITOR. 
Hlugg v. City of Camden, 
[Filed Jan. 3, 1878, for February ‘Term. | 
Where a city solicitor, elected under the city 
charter, filed his bill in equity to restrain 





by injunction the common council from em- | 


ploying any other solicitor to prosecute or | ; 
d . i 1 . ’ ‘ ‘ : 
| ail such suits as he may be directed to 


defend suits in which the city was a party, 
and also to restrain another solicitor from 
proceeding in a suit already commenced on 
behalf of the city—Held, That an injunec- 


tion was not the proper remedy. 
Bill for injunction. The complain- 


3 
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ant, Alfred Hugg, Esq., claimed the 
right as city solicitor of Camden to 
prosecute and defend all suits on be- 
half of or against the city in the courts 
of this State, and filed his bill praying 
that the city council be enjoined from 
employing other counsel than himself 
(except where he might be disqualified 
by interest) in suits where the city may 
be concerned, and particularly that a 
certain attorney-at-law employed in a 


suit in the Supreme Court, should be 


compelled by injunction to accord him 
his rights. That he was the duly elec- 
ted and qualified city solicitor was ad- 
mitted. The charter provides ‘that 
it shall be the duty of the person ap- 
pointed to be attorney and solicitor of 
the city, among other things, to com- 


mence and prosecute all and every suit 


to be brought by the city, ete; *pro- 
vided that nothing conteined in the 
constiued to com- 
pel him to prosecute any suit without 
additional compensation therefor.’ 

On order to show cause. Affidavits 
taken on both sides. Mr. R. S. Jen- 
kins for, complainant; Mr. 8. JI. Grey 
for defendant. 


ordinance shall be 


Tue Cuancettor: Obviously it was 
intended by the ordinance to provide 
that the city solicitor should represent 
the city in allits suits, brought or to 
be brought, in any of the courts of this 
State, in which the rights or property 
of the city was or should be involved. 
The language is specific and unqualifi- 
ed. 
and prosecute, and to defend, not only 


It makes it his duty to commence 


bring or prosecute, or defend, but all 
such as may be brought, etc. Nor does 
the proviso, asx the defendants contend 
it does, in any wise limit the obligation. 
It merely provides, substantially, that 
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his salary shall not be held to be com- 
pensation for the services which he may 
render in the discharge of the duty of 
bringing, prosecuting and defending 
suits, but he shall be entitled to remu 
neration therefor, irrespective of his 
salary. Under the ordinance it is his 
right, in the absence of countervailing 
reasons which would justify the coun- 
cil in depriving him of the privilege, so 
to represent the city and to receive the 
emoluments of the service ; and, in the 
absence of such reasons, he can not, in 
fairness, be deprived of the right. 

The question involved in this case 
is, however, not one of fairness merely. 
The underlying question is whether 
the council have the power lawfully to 
do that of which the bill complains. 
That question, presented under circum- 
stances similar to those of this case, is 
now before the Court of Errors for de- 
cision in the case of Hoxsey v. The 
City of Paterson. But, if the complain- 
ant’s absolute right in the premises be 
conceded, he would not be entitled for 
his protection to the particular remedy 
which he seeks in reference to the pend- 
ing suit at law. On that concession he 
has no beneficial interest in the suit. 
No right of his is involved therein, or 
is liable to be effected thereby. His 
complaint is merely that the city coun- 
cil, disregarding his rights, have em- 
ployed another attorney to bring or 
prosecute the suit. The remedy by in- 
junction would not only be extreme, 
but it would also be inappropriate. 
The suit at law was begun long before 
the bill was filed. If the remedy were 
to be applied to this suit, the suit must 
stand, unless the injunction were man- 
datory, (and the case is one in which 
the court would hesitate to apply that 
species of remedy) until the controver- 
sy between the complainant and the 
council shall have been determined in 








this Court, and perhaps also until it 
shall have been determined in the ap- 
pellate tribunal. The rights of the 
city in the suit might in the meantime 
be irretrievably injured if not wholly 


lost. 
Order discharged. 





PRACTICE—STRIKING BILL 
FROM FILES. 


Buckingham v. Corning. 
{Filea Jan. 7, 1878, for Feb. Term.] 

1. For error apparent on the face of a decree, 
a bill of review may be filed without leave, 
but when a decree is sought to be impeach- 
ed by proof of newly discovered facts, a bill 
cannot be filed, except by special permission 
of the court. 

. Asa general rule a supplemental bill can 
not be filed without leave 

3. A supplemental bill may be added to a bill 
of review. 

. If a bill of review is filed without leave, or 
is inconsistent with the leave granted, it 
will be ordered to be taken from the files. 

. A suitor who acts by leave of the court can 
only do the things covered by his license, 
and everything he does beyond will be con- 
sidered unauthorized. 


The defendant, in April, 1876, ob- 
tained a decree in Chancery condemn- 
ing to sale certain lands of the com- 
plainant and others, for the payment of 
a mortgage debt of over $96,000. This 
decree was founded on mortgages 
made by the present complainant's fa- 
ther, who died in 1874. Upon petition 
subsequently filed,representing that the 
complainant had recently discovered 
facts tending to show that a payment 
of over $11,000 had been made on the 
mortgage debt, which had not been 
credited, and also tending to show that 
one of the mortgages, on which the de- 
fendant’s decree was founded, was sub- 


ic 


~ 
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wt 


ject toa large deduction, because it 
had been given under an arrangement 
whereby the mortgagor was required, 
as a condition of the loan, to transfer 
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toa son of the mortgagor property 
worth over $30,000, leave was granted 
to complainant to file a bill of review. 
The complainant then filed a bill em- 
bracing the grounds set up in her pe- 
tition, and also alleging that the decree 
was erroneous for two additional rea- 
sons: 1. Because it directed a sale of 
the mortgaged premises in an inequita- 
ble mode; and, 2. Because a necessary 
party to the suit had been omitted. 
The bill also sought to have a sale of 
the mortgaged premises, subsequently 
made under the decree to the present 
defendant, set aside, on the ground 
that he and others, acting in fraudulent 
concert, by certain acts and omissions, 
put the title to certain parts of the 
premises in so much doubt that com- 
petition at the sale was prevented. 

On motion for order to strike bill of 
review from files. Mr. Thomas N. 
McCarter for motion ; Mr. A. Q. Keas- 
bey, contra. 


Tue Vice-Cuancettor: It is perfect- 
ly clear the complainant has made a 
very different and much broader case 
than that she asked leave to make. It is 
equally obvious that as much of the case 
made by her bill as is in excess of the 
case made in her petitition, has been 
exhibited without the permission of the 
court. A bill of review to reverse a 
decree for error apparent on its face, 
may be filed without leave, Webb v. 
Pell, 1 Paige 564; 2 Hoffman’s Ch. Pr. 
8; 2 Dan. Ch. Pr. 1577, n. 2; but nei- 
ther a bill of review, nor a bill in the 
nature of a bill of review, to impeach 
a decree by proof of newly discovered 
facts, can be filed without the special 
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Hadson v. Ball, 11 Sim. 456; S. C. on 
Appeal, 1 Phill. 177; and the same 
course will be adopted when a defend- 
ant files a bill of review, even with per- 
mission, before he performs the decree 
he attacks, so far as it is his duty to 
perform it. Partridge v. Usborne, 5 
Russ. 195. Asa general rule a com- 
plainant in an original bill will not be 
permitted to file a supplemental bill 
without first obtaining leave. Allen v. 
Taylor, 2 Green’s Chan. 435; Banock 
v. Trenton, M. L. and F. Ins. Co., 2 
Beas. 154; 1 Hoffman’s Chan. Pr. 403. 
This control has been declared neces- 
sary to prevent delay and vexation. 
Eager v. Price, 2 Paige 233. 

The bill in this case is something 
more than a bill of review ; it is intend- 
ed to be a billof review with a supple- . 
mental bill added. Bills of this de- 
scription are mentioned in the books. 
Mitford says : “A supplemental bill may 
likewise be added if any event has hap- 
pened which requires it; and particu- 
larly if any person not a party to the 
original suit, becomes interested in the 
subject, he must be made a party to 
the bill of review by way of supple- 
ment.” Mitford Eq. Pl. by Jeremy, 89. 
And this passage, almost in haec verba, 
appears in Sto. Eq. Pl. §420. It is not 
necessary now to decide whether that 
part of the bill which seeks to avoid 
the sale, and is called supplemental, 
can in any sense be regarded as sup- 
plemental to, or in aid of the main pur- 
pose of the bill or review, or must be 
considered as making an entirely new 
case, a new and independent cause of 
action accruing subsequently to the 
decree. The question raised by the 





permission of the court, Quick v. Lilly, 
2 Green’s Chan. 255; Sto. Eq. Pl. § 
404, 422; 2 Dan. Ch. Pr. 1577 ; 2 Hoff- 
man’s Ch. Pr. 8; and if it is, it will be 


motion is, has the complainant proceed- 
ed in conformity to the leave granted, 
or has she attempted to abuse it? She 
had no authority to file a bill of review 





taken off the files 2 Dan. Ch. Pr. 1537: 





with a supplemental bill added. She 
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merely asked for leave to file a bill at- 
tacking the decree upon two grounds 
and no others. The manifest purpose 
of the rule requiring a suitor to obtain 
leave before filing a bill of review is to 
prevent frivolous and vexations litiga 
tion. This cannot be accomplished 
unless the bill is restricted to the case 
made by the petition on the ground of 
action specified in the order granting 
leave. * * * Asa matter of prin- 
ciple, it seems to me to be obvious that 
when asuitor acts by leave of the court, 
he can only do the things clearly cov- 
ered by his license; and that anything 
he does beyond that must be consider- 
ed unauthorized. 
Motion granted. 


REMOVAL OF RECEIVER. 


McCullough v. The Mer. Loan & Trust 
Company. 
{Filed Nov. 1877.) 

1. An officer of a corporation under whose 
management it has become insolvent, is not 
a proper person to be appointed its receiver. 

2. The power which creates a receiver may at 
any time put an end to his functions, but 
it ought not to do so except for cause. 

3. Where an officer of a corporation has been 
appointed its receiver, and it appears proper 
that his conduct as such officer should be in- 
vestigated to ascertain whether he has not 


- 
~~ 


obtained an advantage which he ought not 
to be permitted to retain, sufficient cause 
for removal exists. 


Application to remove a receiver. 
The facts sufficiently appear in the 
opinion. Heard on petition and an- 
RWwer. 

Mr. Hamilton, for motion. 

Mr. Socrates Tuttle contra. 


THE This is an 
application to remove a receiver ap- 
pointed to wind up an insolvent corpo- 
ration. The petition charges the re- 
ceiver with frand and neglect of duty. 
Some of the charges are admitted, oth- 


Vice-CHANCELLOR : 





ers are explained, and others still are 
denied. ‘Those imputing fraud, except 
such parts of them as are admitted, 
must be put out of view. No man 
should be convicted of fraud except 
upon satisfactory proof, and after hav- 
ing been afforded a full opportunity to 
meet the incriminating evidence. 

The person sought to be removed, 
having been one of the directors of the 
corporation at the time of its suspen- 
sion, was, according to the general 
rule, not a proper person to be appoint- 
ed receiver. High on Receivers, §72. 
The reason of the rule is obvious: a 
person who cannot, with the aid of oth- 
ers, manage a business successfully is, 
as a general rule, unfit to wind it up 
alone. For that reason the court at 
first refused to appoint the person 
whose expulsion from office is now ask- 
ed for, and that determination was ad- 
hered to until his appointment was ur- 
gently requested by nearly all the 
creditors and stockholders. 

When a corporation becomes insol- 
vent, the court, by authority of law, 
takes possession of its assets for the 
benefit of creditors and stockholders, 
and through the instrumentality of an 
officer of its own creation converts them 
into money and distributes them. The 
court confers on him functions,and may 
put an end to them whenever it deems 
it expedient to do so. Rev. Stat., 191, 
$79 ; but like all other judicial action, 
resting in <liscretion, its exercise should 
always be grounded in some considera- 
tion of justice or convenience. 

It might be difficult, if not impossi- 
ble, to say what will be esteemed suffi. 
cient cause in every imaginable case, 
but it may be said generally, if the re- 
ceiver was an Officer of the corporation 
at the time it became insolvent, and it 
appe u's proper that his conduct as such 
ofticer should be investigated, to see 
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whether he has not obtained a benefit 
or advantage which in equity he ought 
not to be permitted to retain, sufficient | 
cause for his removal exists. [The | 
facts in the case as to receiver's conduct 


! 
| 
| 
| 
| 
| 
| 


are here stated and commented upon, 
and the opinion expressed that his acts 
cannot be properly investigated while he 
remains in office. ] 

Order for removal granted. 





CASES BEFORE THE 


INFERIOR COURTS. 


COMMON CARRIERS. 


Essex Crrcurr-—Depvur, Justice. 





Lanning v. Sussex R. R. Co. 

The plaintiff, a huxter, who bought 
up produce throughout the country, 
and shipped it to the Newark market, 
had given offence to the station agent 
and superintendent of the defendants’ 
road, by personal disputes and also by 


reason of several suits which were 


pending. This led the superinten- 
dent to instruct the station agent 


to refuse to ship any merchandise 
for the plaintiff from Huntsville to 
Newark. The evidence showed that 
certain perishable property was offered 
at Huntsville by the plaintiff, to the 
agent, for shipment, which, after refusal 
to accept, was left by the plaintiff in 
the defendants’ depot with instruction 
to the agent to ship them. It was ad. 
mitted by the defendants that they did 
not ship these goods, and could not ac- 
count for them, as they took no charge 
of them. 

Subsequently the plaintiff offered 
other freight to same agent; that was 
also refused, which obliged plaintiff to 
cart his goods to another station on 
another road five miles distant. It also 
appeared in the cause, that by reason 
of the refusal by defendants to ship 
merchandise for the plaintiff from that 
station, the plaintiff's general business 
suffered. 

Mr. L. Me Carter for plaintiff. 





Messrs. J. G. Shipman and Joseph 
Coult for defendants. 


Depur, J., charged the jury: That 
the defendants were common carriers ; 
and as such were bound to receive all 
merchandise offered them for shipment, 
unless the peculiar condition or charac- 
ter of the goods offered was suchas to 
impose a hazardous undertaking; in 
other words, the objection to be valid 
must arise out of the goods and not 
the shipper. That the defendants un- 
der the evidence in the cause had so 
conducted themselves towards the 
plaintiff, as to give the plaintiff a right 
of action against them. That evidence 
offered by the defence of certain suits 
pending between the parties, number- 
ing some eight or ten, was rejected, 
because it was offered for the purpose 
of showing a personal feeling between 
the parties. That the plaintiff was en- 
titled to recover the value of the 
perishable goods left at the station, if 
he left them there believing defendants 
would ship them as he had directed ; 
but if he left them there to impose a 
liability on defendants, and knew the 
goods would be lost, he could not re- 
cover for them. That if plaintiff was 
obliged to carry his goods to another 
station, through the action of the de- 
fendants, he should be compensated for 
such additional trouble and expense. 
That if the plaintiff's general business 
was injured by the act of the defend- 
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ants in refusing to ship for him from 
said station, he might recover for such 
general damage, and the damages need 
not be confined to the business done 
by the plaintiff at that particular sta- 
tion ; the principle being, that the de- 
fendants should be held liable for all 
damages of which they were the im- 
mediate or proximate cause. 
Verdict for plaintiff. 

PROMISSORY NOTE —COLLATE- 

RAL SECURITY. 





Essex Crrcurr—Depve, Justice. 
Ae ve B. 


A was the holder of a promissory 
note made payable to the order of B 
by C. 
for value, and while in B’s hands and 
before maturity he transferred it to A 
the present holder, for value. The 
note came due, and was duly protested 
for non payment. The holder went to 
C, the maker, and found him to be in- 
solvent, and offering to compromise 
with his creditors. C, however, offered 
to settle the claim of A in full, by giv- 
ing A the note of D, payable in 30 days 
and C’s check for the balance. A re- 
fused this offer, but told C to get E’s 
endorsement on D’s note, and it 
would be accepted. C promised to do 
so; in the course of a few days A 
found a letter at his place of business 
from ©, in which C stated he was un- 
able to obtain E’s endorsement but in- 
closed his, C’s, check for a small difier- 
ence; andthe same note of D, which 
had previously been offered and refus 
ed A on the same day in which he re- 
ceived C’s letter, went to C’s place of 
business, and told him he would not 
accept the note of D, and the check of 
C, in payment of claim; nor in any 
manner would he consent to hold them, 
unless C consented that A should hold 


The note was given by C to B | 





them as collateral security. It was 
then agreed that A should hold the 
note of D, and check of C as collateral 
security for the payment of the claim 
of A against B and C on the note first 
above megtioned. There was some di- 
rect evidence from B, that he knew of 
the arrangement between A and C but 
neither approved nor disproved of it. 
The holder of the second note and 
check retained them both in his pos- 
session, until the note of D matured, 
which was also protested for non pay- 
ment. C immediately offered to return 
C the note and check, and A brought 
suit on the original note made by C to 
B’s order, and C, being insolvent, A 
brought his suit against B alone as en- 
dorser and payee of C’s note. 

The cause was tried before the court 
without the jury, as the only point in- 
volved was one of law, to wit: Was B 
discharged of his liability as surety on 
C’s note, because A the holder had ta- 
ken from the principal, or maker C, the 
note of D, and thereby extended the 
time of payment on the old debt with- 
out the assent of B? 


Depvr, J.—//eld, that the principle 
that a surety is discharged of liability 
where the principal has done an act 
which would increase surety’s liability, 
or lessen his means of redress, when 
concurred in by the party seeking to 
hold the surety, is well settled; but 
the question presented by the facts in 
this case, to wit: where the principal 
and the holder had given and accepted 
collateral security merely would dis- 
charge thesurety, was one about which 
there is considerable conflict of an- 
thority ; but he was of the opinion that 
in all cases where the collateral was such 
as in its nature it would result in an 
extension of time to the principal; 
and there was no direct consent of the 
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surety, it would operate as a discharge ; 
and in this case, though it was express- 
ly agreed that the note and check should 
be held merely as collateral, and were 
in fact so held, still the natural and in- 
evitable effect of such an agreement 
was to extend the time of payment un- 
til the second note was due,®and_ this 
without the direct consent of the payee 
or surety would operate as a discharge. 
The reason of the rule being that a 
presumption of injury arises, by rea- 
son of the delay given to the principal ; 
and that evidence by the plaintiff was 
properly offered to show that no such 
injury was suffered by the surety, 7. e. 
that the principal was insolvent when 
the first note matured and had been up 
to the present time ; also that evidence 
going to show knowledge and implied 
assent of the surety to the arrange- 
ment at the time when it was made, 
was properly offered both; of which if 
shown would preclude him from set- 
ting up a discharge as a defence. 

Mr. A. M.’Hassell for plaintiff. 
Messrs. Francis & Marsh for defend- 
ant. 


PUBLIC HIGHWAY. 


Ocean Common PLEAs—VAN Syck xe, J. 
Niel v. Car. 
{December Term, 1877°] 

An appeal from Isaac Jennings, Esq., 
Justice of the Peace. Action of tres- 
pass for trespass upon lands of plaintiff. 
The defendant admitted the act charg- 
ed as trespass, but claimed a right to 
enter in upon the lands of plaintiff and 
tear down a certain fence, because he 
was working under authority of the 
overseer of the highway, and the 
ground on which the alleged trespass 
was committed was a public road, laid 
out and recorded. Plaintiff answer- 
ed that the road was illegal because the 
damages awarded by the surveyors in 
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laying the road were not paid to the 
owners of the land, when it was opened 
and the fence pulled down. 


Van Syoxiz, J.,—J/eld, That the 
road was a legal road and that the 
plaintiff could not complain because 
other damages to other people were 
not paid. 


CHATTEL MORTGAGE LIEN. 


Somerset Crrcurr—Hon. V. Darimptez, 
JUSTICE. 


Hagaman v. Sheriff of Hunterdon. 


(December Term, 1877.] 

Action of trespass against the sheriff 
of Hunterdon, for selling under an exe- 
cution, goods covered by the lien of a 
chattel mortgage given by the execu- 
tion debtor to the plaintiff Hagaman. 
It was contended by the sheriff, who 
acted under a bond of indemnity, that 
the plaintiff, in filing the chattel mort- 
gage, informed the mortgageor that he 
could not only retain possession of the 
property mortgaged ; but that he could 
sell what portion of it he pleased, and 
apply the proceeds to the payment of 
his other debts. The chattel mortgage 
was given to‘secure a bona fide debt, 
and there was no dispute but that it 
covered the goods sold under the exe- 
cution as well as more. 

Mr. J. N. Voorhees, for defendant, 
asked the court’to charge the jury: 1. 
That if the agreement between the 
mortgag¢e and mortgageor was as he 
contended, viz: That the mortgageor 
could retain possession of the property 
and make such sale of it as he saw fit, 
the mortgage was void against judg- 
ment creditors of the mortgageor; that, 
in fact, it could not operate as a chattel 
mortgage at all to anybody else but the 
mortgagee. 2. That if the mortgageor 
was given the right to dispose of the 
property as he saw fit, he was the agent 
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of the mortgagee, and the proceeds of 
any salesshe made, [in this case the 
mortgageor had sold $700 worth of the 
property,] he was responsible to the 
mortgagee for, and that amount should 
be credited on the mortgage. Whether 
the mortgagee actually received it or 
not was not material. 3. That the 
sheriff simply sold the equities which 
the mortgageor had in the property 
mortgaged. He had a right to sell 
that, even though the whole chattel 
mortgage was unpaid and a lawful prior 
lien, and no action of trespass could be 
maintained for such a sale. Citing 
Shreve, etal. v. Miller, 5 Dutch. 250; 
Bump on Frand. Con.; Hermann on 
Chat. Mort. ; Waites Ac. and Defences, 
ete. Mr. A. A. Clark, contra. 

Datrimpce, J.—//eld, that the first 
two points of the defence were correct 
legal propositions, but not the third 
point, and so charged the jury. 


LIBEL OF PUBLIC OFFICERS. 


Essex Over ann Terminer—Depve, J. 
Charge to the Grand Jury. 


[December Term, 1877.] 

The Court is ,informed that com- 
plaints will be made io you for the 
publication of alleged libels upon citi- 
zens of this State. It is important, 
therefore, that you understand on what 
grounds complaints of this character 
rest. It is perhaps unnecessary for the 
Court to remind you that the protec- 
tion of reputation is one of the princi- 
pal objects of the law. In our system 
of laws, the right of a citizen to his 
reputation is placed on an equality with 
the right to life, liberty and property. 
The legal definition of libel is any pub- 
lication, either by writing, printing or 
picture, which charges or imputes to 
any person that which renders him lia- 
ble to punishment, as whether 
charges him with crime, or whichis cir- 





THE NEW JERSEY LAW JOURNAL. 


culated to make him infamous, odious 
or ridiculous. 

Free discussion of matters of public 
interest and criticism upon the official 
acts of those in official positions in a 
fair and proper manner, are privileged 
communications, for the publication of 
which no liability, civil or criminal, will 
result. But the privilege does not ex- 
tend to the right to charge a citizen 
with the commission of crime because 
he is an incumbent in office. Nothing 
but the truth of such accusation and 
its publication for justifiable purposes 
will warrant the imputation of guilt 
or crime. As a citizen, a public officer 
has the same right to protection in his 
reputation as any private citizen. If 
he is guilty of crime or malversation in 
office, public interest requires his in- 
dictment and punishment. But, if he 
be guiltless, a groundless accusation 
must necéssarily impair his usefulness 
in the performance of official du- 
ties. In this respect the public also 
has an interest in the reputation of 
those who are intrusted with the per- 
formance of official duties, and in their 
vindication if illegally and unjustly as- 
sailed. 

To be indictable in this county the 
publication must be made in the coun- 
ty. 
made in the county for which the Grand 
Jury sits, every one connected with 
the publication is liable to indictment. 


But the publication having been 


| The composition of a libel by one in 


| another county or another State, who 


it | 


sends it by mail into the county where 
the publication was made, is indictable 
there for the illegal act of publication, 
as well as those by whose instrumen- 
tality the publication made. If 
complaints be made before you of the 
violation of law in this respect, it will 
be your duty to investigate and act up- 


is 


| on the principles of law mentioned. 








is th 
tion 
ever 
righ 
vate 
and 
kno 
plic 
pos: 
the 
sub 
disi 
sior 
ests 
tec! 
nit; 
COV 
feel 
the 
the 
hai 








he waite 


f 











THE NEW JERSEY LAW JOURNAL, 


25 


CONTRIBUTED ARTICLES. — 


DISTRICT COURTS. 
BY A MEMBER OF THE BAR. 


An intelligent and impartial judiciary 
is the pride of every enlightened na- 
tion. The peace and prosperity of 
every community requires that private 
rights should be protected, and pri- 
vate wrongs redressed with certainty 


and in accordance with uniform and | 


known rules of action. In the com- 


plication of business relations it is im- | 


possible for men always to agree ; but 
the right-minded are always willing to 
submit the matters in difference to a 
disinterested person, who in his deci- 
sion will be guided by the uniform law 
established and published for the pro- 
tection and government of the commu- 


nity ; while they will rebel if they dis- | 


cover in the decision any prejudice, or 
feel that they have not been judged by 
the same law that is administered to 
their neighbors and that a special law 
has been manufactured to meet the 
particular case. For along series of 
years complaints have been made as to 
the manner in which justice has been 
administered in the Courts for the Trial 
of Small Causes. In citics tue com 
plaints are more bitter than in the 
country. This may be due to the fact 
that a better class of citizens are se- 
lected for Justices of the Peace in the 
country. The complaints are made 
that the Justices are ignorant, ruled 
by prejudice, and sometimes they are 
even called dishonest. It is not neces- 
sary to say anything against the moral 
character or natural ability of the Jus- 
tice of the Peace to show that his court 


is a miserable failure. We are free to 
4 


admit that some men who hold ‘the of- 
fice of Justice of the Peace, if properly 
educated to the position, might make 
good judges and do honor to any court. 
It is no discredit to a skillful shoema- 
ker that he does not know how to shoe 
a horse; or to a carpenter that he does 
not know how to wear.cloth or make a 
coat; or toa mason that he does not 
know how to make a wagon or practice 
all of the above mentioned trades. To 
become proficient in either of these 
mechanical arts it requires instruction 
and years of careful and _ intelligent 
practice. Knowledge of the Jaw and 
rules of evidetice cannot be obtained 
any more easily than, knowledge of the 
mechanicalarts. Cases involving small 
amounts oftentimes involve as difficult 
points of law as where the amount is 
larger, and oftentimes great skill is re 
quired in analyzing the evidence by 
which the truth is sought to be estab. 
lished. A moment’s reflection will con- 
vince any candid mind that no one is 
qualified to sit as a judge until he is 
familiar with the laws which he is sup- 
posed to administer; therefore, from 
the want of knowledge, if from no 
other cause, the majority of the Justices 
of the Peace are disqualified for their 
positions, 

Again, the principle upon which the 
Courts for the Trial of Small Causes 
are constituted is erroneous. The plain. 


| tiff has the privilege of employing any 


| 
| 
| 


| 


Justice in the coun:y to biing his suit. 
The natural competition m k sthe Jus- 
tice anxious to please the plaintiff, and 
this employment, withont imputing any 
moral torpitude tothe Justice, may in- 
cline him to believe the plaintiff's cause 


. 
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is right. At all events the verdict ofa 
community is that the plaintiff owns 
the Justice, and often the defendant ap- 
pears before the Justice only as a mat- 
ter of form, having determined to appeal 
to a higher court as soon as he received 
his summons. To remedy the evil a 
few years since District Courts were es- 
tablished in the city of Newark.. They 
gave such satisfaction that last winter 
they were extended to all cities having 
a population of over 15,000. They 
take from the Justice of the Peace all 
civil jurisdiction where the defendant 
resides in the city in which the District 
Court is established. The amount of 
the jurisdiction, the costs of suit, and 
the forms are the same as in the Courts 
for the Trial of Small Causes. Upon all 
questions of fact the determination of 
the judge, or the verdict of a jury is 
conclusive between the parties. From 
the determination or direction of the 
court on points of law either party 
may appeal. This places the matter 
of appeal on the same footing as in 
cases tried in the Cireuit Court. In 
the latter court questions of fact are 
not reviewed in the higher courts; so in 
District Courts questions of facts are 
not reviewed in the higher courts. 
This is a decided improvement on the 
Courts for the Trial of Small Causes. 
No valid reason can be given why a 
question of fact may be tried twice 
when the matter in difference is less 
than $100; when questions involving 
thousands are concluded by one trial. 
The practical working of the courts, 


so far as this writer has been able to | 


ascertain, has been to discourage un- 
reasonable litigation. The honest suitor 
has more confidence than he had before 
the Justice; but those who only wish 
to annoy their neighbors soon become 
discouraged. 

The courts have been in operation 


since last April. In one city between 
the Ist of April and the 1st of January 
following, there were but 52 cases 
where the defendants appeared and in- 
terposed a defence ; and of these only 
40 could properly be called contested 
cases. During the same months in the 
year 1876 from the Justices of the 
Peace in that city 39 appeals were 
taken. 


A PARTISAN JUDICIARY. 





BY D. V. 





Formerly the Judges of this State, 
like those of the mother country, were 
appointed during good behavior, which 
was usually equivalent to life. While 
removable at the pleasure of the king 
of Engiand, for cause, yet their com- 
missions were without express limita- 
tions as to period of duration. 
Justice Morris was commissioned in 
1738, and subsequent appointments 
were in the same manner in the colony 
until the adoption of the new Consti- 
tution in 1775, when the present limi 
tation of “seven years” was made the 
law of the State. The learned Justice 
Elmer speaks of this fixed period as 
“the very questionable term of seven 
| years, “ by which, from the context he 
places the remark, (leminiscences of 
New Jersey, p. 18) we are led to infer 
he believes any limitation at all, except 
for bad behavior, a questionable one. 

It does appear to us “ questionable,” 
| to say the least, to have the judiciary 
| of our State liable to violent changes 
_ every seven years through the personal 
| preferences of a Governor, or the pres- 
_sure of such party influences as hap- 
_ pen to be in the ascendent. Happily, 

there has been uo period heretofore, as 
we remember, when the bench of New 
Jersey was wholly composed of mem- 
' bers of our party, or when the best 
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judges were removed by any Governor 
simply fora party cause, in order to 
substitute a man of another political 
faith. Wise executives have refrained 
from this. A notable instance was dur- 
ing the administration of Governor 
Randolph, who refused to displace two 
Republican judges, although the influ- 
ences brought to bear upon him were 
very great. But the liability exists 
nevertheless. 

As a rule, a man who has been judge 

for seven years begins very thoroughly 
to understand the nature and duties of 
his office. A judge is not madesuch in 
a day. Nor can any good lawyer be 
placed upon the Bench and made a 
good judge. He may have fine foren- 
sic talents, great legal learning—his 
head a cyclopeedia in fact—and great 
popularity asa man, and yet lack the 
one thing needful--good common sense, 
otherwise called sound judgment. It 
is judgment which makes the judge. 
Accordingly, when men are tested in 
this capacity, and found wanting, it 
would be well if, by our system, such 
judges could be readilydisplaced.* But 
when tried and found good, or fair 
judges, ought there to be any change at 
the end of their term because of their 
politics? Nearly every one will answer 
this last question no; and yet our pol- 
iticians, many of whom are lawyers and 
know the needs of tried, experienced 
judges, wield their influence to the con- 
trary. 

It is not probable that by any new 
Constitutional amendment or otherwise 
we shall ever have any other system 
than that making a definite term of 


*Suppose for instance, new judges were ap- 
pointed for one year only, to await results. In 
that time the Bar, and his associates on the 
Bench, would have a pretty clear idea of what 
he would make if continued in office. ‘Then 
histerm might be extended, or not. 








| 








years for the office of justice of the Su- 
preme Court. So we urge no new sys- 
tem as to that—it would be an idle 
task ; but we submit that it ought to 
be a distinct, unalterable policy on the 
part of every Executive of this State, 
1. Not to displace a judge, although his 
term has expired, for any other cause 
than want of qualifications; 2, If another 
is to be substituted, to have regard to 
party in the substitution only so far as, 
(a) the party in control has the best 
man for that position ; and (4) to make 
a majority only of that political faith on 
the bench. Is not the first proposition 
obviously a correct one? And the sec- 
ond ought to be accepted as well. A 
partisan judiciary—all of one party— 
would be an improper one for any 
State. 

We candidly admit this subject’ is 
chosen and these remarks made be- 
cause there are rumors of changes to 
be made during the next gubernatorial 
term which savor only of partisanship. 
But we have no idea that the new Gov- 
ernor will make any foundation for 
them, or rear any superstructure on 
them. He is too prudént and wise a 
man. 

But newspapers mould the sentiment 


- of the party to which they are attached, 


and reflect the opinions of party lead 
ers. If the leading organs of one side 
ask for any certain thing in civil af- 


' fairs, it at least proves that the politi- 


cal chieftains desire it. Accordingly, it 
is wise to discuss now this very topic. 
There may be a pressure upon the Goy- 
ernor to make a partisan judiciary 
throughout, because he has the power 
to do it. The question therefore is,would 
it be right? Will it be a safe plan for 
other Governors here and in other 
States, to follow? Shall Republican 
States have all Republican judges, and 


| vice versa. Willit satisfy the people ? 
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OUR MISCELLANY. 


a ee 


IMPORTANT DECISIONS ELSEWHERE. 


Agency. Real Estate Broker—Commis- 
sion. Ordinarily the law will not allow the 
Same person to act as the agent of both the 
vendor and the purchaser of property. But 
this rule does not apply to a case where one 
acts asthe agent of both vendor and purcha- 
ser with the authority or consent of both par- 


ties. And when the agreement of a real estate | 


broker was to sell $100,000 worth of lots at a 
fixed price, and no confidence or trust was re- 
posed in the agent, but he was merely to ne- 
gotiate sales, there was nothing in such limi- 
ted agency to prevent the broker from acting 
also as the agent of the purchaser of such lots. 
In such a case, the broker might lawfully re- 
ceive a commission from both the vendor and 
the purchaser. Alexanderv. The N. W. C. 
University. Nov. Term, 1877. Sup. Ct. Ind. 


Common Carrier. Liability as to ani- 
mals carried,—-A carrier is excused from liabil- 
ity for loss caused by the inherent tendencies 
or qualities of animals; but beyond this the 
common-law liabilities exist against him the 
same n¢ against the carrier of any other kind 
of property. Maynard v. Syracuse, Bingham- 
ton and N. Y. R. R. Co. Nov. 13, 1877, N. 
Y. Court of Appeals. 

Cases Cirrep.—New Jersey 8S. N. Co. v. 
Merch. Bank, 6 How. (U.S. ] 344; Alexander 
v. Greene, 7 Hill, 533; Wells v. Steam Nav. 
Co. 8 N. Y. 375; Steinweg v.E.R.R.42 Ib. 123: 
Maguin v. Dinsmore, 56 Ib. 168: Lockwood 
v. Railroad Co., 17 Wall. 357; Clark v. Rail- 
road Co,, 14 N. Y. 573. 


Contributory Negligence. ‘he ow- 
ner of a fractious horse, being informed by 
the person in charge of a freight station, that 
no train would be along for half an hour, and 


being directed to take on a load at the ware- | 
house door, alongside the track, had com- | 
menedd loading, when a train coming up his | 


horse was scared and killed. //¢/d, that the 
question of contributory negligence was prop- 
erly leftto the jury. Alleghany Valley R. R. 
Co. vy. Findley, Oct. 29, 1877. Sups Ct. Pa, 

A passenger, leaving his scat in @ passenger 
car (there being au abundance of room), while 





the train is in motion and going into the bag- 
gage car, where he is injured by falling bag- 
gage, upon the car being overturned, is guilty 
of contributory negligence, and no action lies 
for thisinjury. Peoria and R. I. R. R. Co. v. 
Lane. Oct. 17, 1877, Sup. Ct. Tllinois. 

The question is (1) whether the damage was 
occasioned by the negligence or improper 
conduct of the defendant ; or, (2) whether the 
plaintiff himself so far contributed to the mis- 
fortune by his own negligence, that but for 
such negligence or want of ordinary care and 
caution on his part the misfortune would not 
have happened. In the former case the plain- 
tiff is entitled to recover; in the latter he is 
not. ‘The Baltimoreand Potomac R. R. Co. v. 
Jones. Oct. Term, 1877. U.S. Sup. Ct. 


Deed. Record Notice. Yo constitute the 
r2cord of a deed notice to subsequent purchas- 
ers, the description contained in the deed 
should be such as would enable such purcha- 
sers to identify the land by name, location, 
monuments, courses and distances, or num- 
bers, or the deed should refer to some other 
recorded instrument which contains such 
means of identification. Gatewood v. House, 
Oct. Term, 1877. Sup. Ct. Missouri. 

Devise. (Construction. Devise of certain 
real estate to ‘‘ H. 8. and family,” ete. Atthe 
death of the testator, said H. S. his wife and 
six children were living ; held, that these words 
wonld be construed to inelude them all, and 
that H, S. and wife took an estate by entire- 
ties, and the children as tenants in common. 
Husband and wife took together one-seventh of 
the land, and the children the other six-sev- 
enths. J/ushand’s Interest. The lusband’s 
interest, during his life ut least, passed by rea- 
son of the execution sale, and his wife surviv- 
ing, took that whereof they had been jointly 
seized, Hall v. Stevens, Nov. Term, 1877. 
Sup. Ct. Missouri. 

Casrs Crrep. -2 Red. on W.14; Inr- Terry’s 
will, 19 Bear. 580; Barnes v. Patch. 8 Ves. 


| 604; Exr’s. of White v. White, 30 Vt. 338; 4 
| Kent, 637: 2 St. Eq. Jur. $1074; Stoddard v. 
| Nelson, 6 D. G. M. and G. 68; Harland v, 
| Trigg, | Bro. C, C. 142: Doe vy. Joinville, 3 
| Hast. 172: Robinson vy. Wadlow, 8 Sim. 134: 
| 2 Jarm. on Wills, 87, Ed, 1862 ; 2 Redf.on W 
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71, $5; Doe v. Smith, 5 M. and Selw. 126; 
Camden v. Clark, Hob. 29 ; Chapman’s case, 
Dyer 333 ; Wright v. Atkyns, 17 Ves. 255; 
Griffith v. Evens, 5 Beav. 241; Arthur v. Wes- 
ton, 22 Mo. 578; Gibson v. Zimmerman, 12 
Mo. 385; Gardner v. Jones, 52 Mo. 68 ; Shro- 
yer V. Nickell, 55 Mo. 264; Barber v. Harris, 
15 Wend.: 1 Bright, H.and W. 27 ; Litt. $291; 
Wigr. on W. 101, 109; 1 Redf. L. W. 488,587, 
597 and 598, 600, 621, 623; D. and F. Miss. 
Soc. appl. 10 Pa. St. 425; Blandell v. Glad- 
stone, 11 Lim. 467 ; ex parte, Hornby v. Brad. 
Sur. 420; 1 Greenlf. Ev. 13 ed., $287, note 1, 
Kinsey v. Rehm, 2 Ind. 182 ; Wooten v. Redd, 
12 Gratt. 196 ; Introd., Wigr. on W., p. 12; 
Ames v. Norman, 4 Sneed, 692 ; French v. Me- 
han, 56 Pa. St. 286 ; Bennet v. Shieds. 17 Wis. 
362: Freeman Co. T. and Par., $§73, 74; 1 
Wash. R. P., 4 ed. 672 ; Bishop L. M. W.622 ; 
Stoebler v. Knerr, 5 Watts, 131; 1 Bright on 
Husb. and W. 26; 1 Prest. Convey. 54; 1 Atk. 
473 ; 2 Pret. Abstr. 42, and cases cited ; 1 Co. 
Lit. 187a, 187b ; 2 Greenlf. Ev. 373; Jackson 
v. McConnell, 19 Wend. 175. 


Execution, Exemption from. Pachelor 
supporting family. A bachelor may be consid_ 
ered asthe head of a family, so as to be enti- 
tled to a homestead, exemption, when his wid- 
owed sister has resided with him, taking charge 
of his household and domestic arrangements, 
and paying no board, but regarding itas her 
home. The right to such exemption is not 
abandoned by residence of the bankrupt for a 
time at another place, occasioned by ill-health. 
Bailey, assignee, v. Comings. U. 8. Cir. Ct. 
E. D. Missouri. 

Husband and Wife. Tort of wife. A 
husband and wife are jointly liable fora tort 
done by her in his absence, but under his di- 
rection and instigation. Evidence of acts done 
by a husband in the presence of his wife, sim- 
ilar to those done by her in his absence, in 
execution of the same purpose, is admissible 
to show that the wife acted under his direc- 
tion and instigation. Handy v. Foley. Mass. 
Sup. Ct. 

; Limitations. Part Payment. An admis- 
sion of continued indebtedness may be inferred 
from the fact of part payment, but the court 
can not imply such admission as an inference 
of law. It must be left as a fact to the jury or 
court trying the cause. It is only prima facie, 
and may be rebutted by evidence. ‘To take a 
case out of the statute of limitations by a part 
payment it must appear that the payment was 
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made on the debt for which the action was 
brought. And where a judgment and costs 
were recovered against a party and he after- 
wards paid the costs only, this was not sueh a 
payment as would take the case out of the 
statute, for the costs might have been due to 
other persons entirely than the judgment 
plaintiff. Strong v. The State, Nov. Term, 
1877. Sup. Ct. Ind. 

Replevin. TJender— Payment of Money 
into Court. Where a party pleads a tender, he 
must follow it up by payment of the money 


into court. And where a plaintiff sues in re- 


‘plevin to recover an article of which he alleges 


he is the owner and entitled to the possession, 
but on which the defendant has a lien, he can- 
not maintdin his suit and recover possession of 
the property without paying the amount of 
the lien tendered into court. Otherwise, he 
might recover the property without paying the 
amount of the lien, leaving the defendant toa 
personal remedy for the recovery of the sum 
duehim. E. and ©. R. R. Co. v. March, Nov. 
Term, 1877. Sup. Ct. Ind. 

Right of Trial by Jury. The provis- 
ion of the constitution of the State, that ‘in 
all civil cases the right of trial by jury shall 
remain inviolate,” has reference to all civilac- 
tions at the common law, and not to chancery 
cases or suits in equity, in which trial by jury, 
as a right, did not exist. A suit for the parti- 
tion of real estate belongs to this latter class 
of cases, and in such a suit, a trial by jury can- 
not be demanded as a matter of right. Allen 
v. Anderson, Nov. Term, 1877. Sup. Ct. In- 
diana, 


Specific Performance. 

1. In equity a complainant suing for specific 
performance must show that he has not 
been in default. 

”». Hence, when a contract for the sale of land 
provided forthe payment of the ‘‘ balance 
of the purchase money” ata time certain, 
and the court, from evidence which was 
conflicting, found that the time had been 
extended by agreement to aday certain, and 
the vendee did not then pay, nor did he 
claim that he had ever tendered the price 
and demanded a deed; the court dismissed 
the vendee’s bill for specific purposes. 

3. Semble, that in this country the tender of a 
deed by the vendee is unnecessary in order — 
to put the vendor in default, as the deed is 
to be prepared by the vendor. Doyle v. 
Harris. Sup. Ct. R. 1. 








i 
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Cases Crrep.—Ives v. Hazard, 4 R. I. 14; 
Flight v. Ballard, 4 Russ. 298 ; Walker v. Jef- 
freys, 1 Harl. 341; Voorhees vy. De Meyer, 2 
Barb. 8. C. 37; Fry on Specific Performance, 
$$608 and 619 ; Hunter v. Daniel, 4 Hare, 420; 
Longworth v. Taylor, 1 McLean, 395, 400,402; 
Opinion of Story, J., in Taylor v. Longworth 
etal., 14 Pet. 172, Doleret v. Rothschild, 1 
Sim. and Stu. 590; Crofton v. Ormsby, 2 Sch. 
and Lef. 583, 603 ; Benedict v. Lynch, 1 Johns. 
C. 370; Scott v. Fields et al., 7 Ohio, 2d part, 
90 ; Simmons v. Hill, et al., 4 Harr. and McH. 
252; Willard v. Taylor, § Wall. 557; Marble 
Co. v. Ripley, 10 Ib. 339. 


Title. A lottery ticket will not give a le- 
gal title. Kistner v. Newhouse, Oct. 29, 1877. 
Sup. Ct. Penna. : 


Trustee.—Trustee mingling trust moneys 
with his own funds cannot claim to be allow- 
ed for losses sustained by payments in Con- 
federate money. Mitchell v. Moore. U. S. 
Sup. Ct. 

Cases Cirep.—Dashwood v. Elwell, 2 Ch. 
Cas. 57; Massey v. Benner, 4 Mad. Ch. 418; 
Wren v. Kiston, 11 Ves. 382; McAllister v. 
Commonwealth, 30 Penn. St. 538; Stanley’s 
Appeal, 8 Ib. 435. 


Wills. A will written and signed in lead 
pencil isa valid will under the Act of 1833, 
which provides that every will shall be in wri- 
ing. Myers v. Vanderbilt, Oct. 1, 1877. Sup. 
Ct. Penna. 

Cases Cirep.—Bl. Com. B. 2, p. 297; Chiit- 
ty on Con. 72; Joeffry v. Walton, 2 Eng. C. 
L. R. 385; Gray v. Physic, 11 Ib, 214; Mer- 
rit v. Clason, 12 Johns. 102; Clason v. Bailey, 
14 Ib. 484; Byles on Bills, 134; Story on 
Prom. Notes. §11; Closson v. Stearns, 4 Vt. 
R. 11; Partridge v. Davis, 20 Ib. 499; Brown 
v. Butchers’ and Drovers’ Bank, 6 Hill, 443 ; 
Hill v. Scott, 2 Jones, 169; 1 Redfield on 
Wills, $17 pl. 2; Rhymes v. Clarkson, 1 Phil. 
R. 1; 2 Ib. 173; Patterson v. English, 21 P. 
F. Smith 459. 


Wills. IJnterlineations. Where erasures 
and interlineations are apparent on the face 
ofa will, there muct be evidence, internal or 
external, direct or circumstantial, that they 
were made before the execution of the will in 
order to justify their inclusion in probate. 
Duffy v.. Duffy, Ap. Chan., 11 Ir. L. T. 
' Rep. Declarations of Testator. Oral declara- 
tions made by the testator subsequent to the 
execution of his will are admissible to prove 





that the alterations were made before execu- 
tion. Ibid. 

Cases Cirep :—Burgoyne v. Shoulder, 1 
Robertson 13, 3 Notes Eccl. Cas. 207 ; Cooper 
v. Bocket 4 Moo. P. C. C., 445; Doe, den. Tan- 
tum v. Catamore, 16, Q. B. 746; Doe d. Shal- 
leross v. Palmer Ib. 747; Sugden v. St. Leon- 
ards 34 L. T. N. 8. 372; Gann v. Gregory 3 
De. G. M. and G, 777; Williams v. Ashton, 1 
John and H. 115; Goods of Stow. 4 Notes 
Eccl. Cas. 477; Goods of Jacob, 1 Ib. 401; 
Quick v. Quick, 3 Sw. and Tr. 442; Goods of 
Hindmarsh, L. R. 1 P. and D. 307; Re. Cadge, 
Ib. 543; Goods of Foley, 25 L. T. 311; Sim- 
mons v. Rudall, 1 Sim. N. 8. 115; Knight v. 
Clements, 8 Add. and E, 215; Pauton v. Wil- 
liams, 2 Notes Eccl. Cas. Suppl. 29; 1 Tay. 
Ev. See. 134. 


PERSONALITIES. 


William Stoddard, Esq., has opened an office 
at No. 145 George street, New Brunswick, for 
the practice of law. 


Fred B. Williamson, Esq., son of ex-Chan- 
cellor Williamson, may now be found at 810 
Broad street, Newark. 

J. C. Besson, Esq., of Hoboken, is busy 
upon a contemplated book, which, it is hoped, 
the ‘‘ hard times” may not delay. 


C. F. Axtell, Esq., of Morristown, a former 
student of Messrs Pitney & Youngblood, has 
located himself opposite the Square in that 
city. 

David A. Storer, Esq., of New Brunswick, 
the chief assistant of Surrogate Riley for the 
past few years, has opened a law office at 11 
Patterson street. 


Charles A. Trafford and Daniel H. Apple- 
gate, Esqs., attorneys of Red Bank, entered 
into a co-partuership recently, under firm 
name of Trafford & Applegate. 


H. C. Pitney, Esq., of Morristown, is suffer- 
ing severely from an affection of the vocal 
cords of the throat. He is alarmed lest be may 
not recover the use of his voice, but hopes of 
a cure are entertained by his friends. 


Louis H. Schenck, Esq., sonof ex-Senator 
John H. Schenck, of Neshanic, Somerset Co., 
has rooms in the new and elegant building 
erected by the Parkers in Newark, 721 Broad 
street. Mr. Schenck was a student with 
Messrs. Magie & Cross of Elizabeth. 


Judge Buchanan, of Trenton, has a lecture 
entitled, ‘‘ Odds and Ends of Law and Law- 
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yers.” The Judge, by the way—it is a sortof 
half.secret, however—is engaged upon a law 
work, which relates toan important branch of 
practice. 

Alex. B. Vandervoort, Esq., who read law 
with A. V. Schenck, Esq., of New Brunswick, 
has opened an office at 259 Washington street, 
Jersey City. Mr. V. has pleasant quarters, 
and isa young man of good promise in his 
chosen field. 

M. L. Trimmer, Esq., of Flemington, has 
concluded to remove back to Lambertville, and 
there practice his profession. A wise decis- 
ion, as Flemington has more lawyers in pro- 
portion to its population than any town in New 
Jersey, if not in the Union. 

B. C. Magie, Jr., Esq., of Dover, now at- 
tends his Chester office less frequently than 
formerly, finding business more profitable at 
the former place. His article on ** The Growth 
of Cities in the United States” in Seribner’s 


Monthly for January, has attracted general at- ; 


tention from the. city press. 


Ex-Judge Lewis C. Reese of Phillipsburg, 
who died recently, was born in Phillipsburg 
in 1816, and was at one time Surrogate of 
Warren county, then Associate Judge, and af- 
terward was elected Cashier of the Phillips- 
burg National Bank when it was organized, in 
1862. He had accumulated a fortune of about 
$60,000. ; 

Mr. Dickinson, of the Chancery office, while 
preparing a revision of the rules of that court, 
has concluded to edit, from the immense MSS. 
papers filed in that office by the leading law- 
yers for*the past half century, a work on 
Chancery practice and forms, and is now ac- 
tively engaged on it. It will be bulky and, 
doubtless, reliable. 


COURT NOTES. 


In the Ocean Circuit, Dec. term, only one 
civil, and three criminal causes were tried. 

At the December Term of the Burlington 
Circuit there were 24 cases on the list, of 
which 3 were tried. 

The students of Freehold have a ‘* Moot 
Court,” of which J. B. Conover, Esq., is Presi- 
dent. They originated it Dec. 10. 

An application will be made to the Legisla- 
ture from Morris county for a law judge, in 
place of the lay judge whose term expires. 


Hon. A. Browning’s ‘‘ Historical Address,” 
. 


< 





delivered at the Centennial last year, on ‘‘ Jer- 
sey Day,” is published in full in the Report of 
the N. J. Commission. It is an interesting 
document. 


The Chancellor recently appointed Thos. L. 
Ogden Receiver of the Delaware Shore R. R. 
Co., a road 60 miles in length, running from 
Woodbury to Pennsgrove. The indebtedness 
was #200,000. Hon. A. Browning made the 
application. 


John M. Moore, Esq., of Clayton, returned 
from Europe about New Year’s. His line of’ 
travel has been through England, France, 
Switzerland and Italy. Before starting home- 
ward he was to ‘* do” the Nile and the Egyp- 
tian wonders! and hurry through Germany. 


George Y. Kline, indicted for the murder of 
Archibald W. Allen, in Burlington last fall, 
plead guilty of manslaughter, which plea was 
accepted. ‘‘ The Pott’s case,” which has been 
in progress since, has filled the Court Room 
to overflowing. The indictment was for burg- 
lary. 

Judge Woodhull took pains to charge the 
Burlington county grand jury that the sale 
of liquor at the agricultural fair in that county, 
by persons not having licenses, was illegal and 
indictable. The Judge ought to have an op- 
portunity to charge grand juries in other coun- 
ties. 

A convention of justices of the peace was 
held in Newark recently. Delegates were 
present from nearly every county in the Stats, 
It was decided to circulate a petition, for pre- 
sentation to the Legislature, asking that the 
District Court act be repealed. There was al- 
soa sentiment in favor of asking for an increase 
of jurisdiction to $200. 


At a recent meeting of the Camden bar, at 
which Justice Woodhull provided, resolutions 
were adopted respecting the death of Geo. N. 
Conrow, Esq., expressing the feeling ‘‘that by 
his courtesy as a man and citizen, and his pro- 
fessional intelligence and integrity as a law- 
yer, he justly wou our respect and confidence, 
and endeared himself to the members of this 
Bar.” Hon. John C. Ten Eycke paid deceas- 
ed a glowing tribute. 


At the January term of the Cumberland 
courts, Judge Reed departed from the usual 
routine in charging a grand jury by explain- 
ing very particularly the history and duties of 
the office of a grand juror. He referred to 
the fact that originally he was a knight, who 
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volunteered his service to the country, and 
pointed out how, of necessity, his duty was 
judicial, not legislative. He said it was a 
prevalent notion that grand jurors could 
** listen to tales out of school,” but it was not 
true. They must inquire, and have evidence. 


HUMOROUS. 


A barrister, pleading before Lord Clare, 
thought proper to introduce an eagle, and, af- 
ter vainly trying to carry out and apply his 
metaphor, broke down. ‘The next time, 
sir,” said the chancellor, ‘‘ that you bring an 
eagle into court I recommend you to clip his 
wings.” 





Two country attorneys overtaking a waggon- 
er on the road, thinking to break a joke with 
him, asked him why his fore horse was so fat 
and the rest so lean. The waggoner, knowing 
them to be limbs of the law, replied, *‘ That 
the fore horse was a lawyer, and the rest were 
his clients.” 


**And what do you know about the priso- 
ner?” asked the judge of a colored witness. 





‘I don’t know nothing about him, judge, only | 


he’s bigoted! ” 
** What do you mean by bigoted ?” 
judge,” 
much for one man and not ‘nuff for two! 


**Bigoted?” asked the judge. 
‘* Why, 
explained the witneys, ‘‘ he knows too 
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Here lies John Shaw, 
Attorney-at-Law ; 
And when he died, 
The devil cried, 
**Give us your paw, 
John Shaw, 
Attorney-at-Law.” 


Thomas | 


The following, from Punch, is too good not | 


to be placed 
lengthy. It is entitled 
by jury:” 


‘* Beauty of ‘Trial 


before our readers although | 


The jury then retired to consider the ver- | 


dict. 

it be ? 
say for the plaintiff, $1000. 
Nonsense ; you mean the defendant. 
in the right, and nothing shall make me give 
in, if I stay here all night. Number Three— 
Don’t say that, because I have a dinner party 
at seven. Number Four—And I promised my 
wife to be back by six. Number Five—I say 
ditto Mr. Foreman. Only make it a farthing 


He was 


damages. Nothing shall move me from that. 


Foreman—Well, gentlemen, what shall | 
For the.defendant or the plaintiff? I | 
Number Two— | 


Number Six— Which was the plaintiff? Num- 
ber Seven—Why, the one who refused to pay 
the bill, don’t you know? Number Eight— 
Lor’ bless me, I thought he was the defendant, 
Number Nine—-Come, gentlemen, it’s getting 
late. Make up your minds. I don’t care 
which you give it for, in fact I thought both 
sides in the wrong. Number 'len—Did you? I 
thought both sides in the right. Number 
Eleven—It’s no use talking. I tell you Imean 
to stick to the defendant. Number Twelve— 
And I to the plaintiff. Damages $1000. Not 
a penny, mind you, not a penny less, Fore- 
man—I see, gentlemen, we must decide it in 
the usual way. I will toss the shilling, if you 
will be good enough to cry heads or tails. The 
jury returned after a few minutes’ absence. 
Verdict for the plaintiff—damages 40 shillings. 
—Punch. 
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